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THEIR 


NATURE and USE. 


' To which is added 


The CASE'of Page and Hayward 
more fully Reported, f than in oy 


other Book extant : 
W AN D A L $0. 


A CASE between the late Earl of Derby 
and the Coheirs of his Din Brother. | 


| wore oo 
Pꝛecedents for . Recoveries: : 
And a Complete TAB LE to the Whole. 


By N. Prag, Eſq; late a Barriſter of 
X the Inner Temple. 


Non mibi Si Laboravi, ſed _ 
Exquirentibus Hientiam. 
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E. Sayer, Eſq;) for N Dhuck at the Sun near the 
Inner Temple Gate in Fleet-ftreet. 1 DCC XXXIX. 
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Common Recovery. is a certain pes. of 
Form or Courſe allow d by Law Reer. 
L to be obſerved for the better A- 

' {arance. of Lande, and generally; uſed 
5 for the barring Tail, Remainders 
| and Reverſions. I cannot ſay this is | 
KK Wl an 


; 
:, 


 ATreatiſe of Conynon Recoveries. | 


an exact logical Hefinition, but rather 
2 Deſeription, as all legal Definitions 
are, for omnis definitio in Lege periculoſa. 
1 Common Recovexies being now ge- 
= nerally uſed to bar Eftates Tail, it may 
= _ notbe/amils to look into the Origin of 
Eſtates Tail; which our Anceſtors have 
been ſo fond of, and which by Expe- 


rience, have been found to have created 


many InCOnVerIences to the ror wel 
wealth. 
. Littleton tells us, that an Eſta te Tail, 
| is a limited Eftate, wherein the Donor © 
in his Gift expreſſes what Sort of Heirs | 
ſhall inherit; ſo the Law co-operating 
with the Donor's Intention, makes the 
Eſtate Tail. Theſe Eſtates are not, by 
We: +: this Name, found in any antient Wri- 
tttets; for the Law of _ twelve Ta- 
Er bles n no Mention of them, yet 
7; that Law calls the Agnati to inet; J 
7 7 4 59 0 5 and in the Media Furis-prudentia there 
ee „ere Inſtitutions and Subſtitutions like 
A our Remainders; and the Civil Law 
9 2. 4. e,, | had 


* 


Female Line; till the Emperor Juſtinian, 
in bis Novels, put both on an equal 
|  Footing. "Y 

The Jewiſh Law, which is the moſt 
antient written Law, takes no Notice 
of theſe Sort of Eſtates: Indeed, the 
Daughter of Zztophe had, on the Fai- 


claimed the Inheritance, which ſhews, 
as long as there were Sons, the Daugh- 


among the eme was generally the ſame 
as the antient Romans. It is thgrefore 
to be inquired, if theſe Eſtates Tail 
had not their Origin from the Feodal 
Law: And it is probable they had; 


ceſſion, I mean in its Purity, before the 


by that Law, as uſed in gland, the 


ways went according to the Tenor of 
ks the Inveſtiture or Grant, which is the 
| B 2 very 


0 
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had a greater Regafd to the Male than 


lure of Iſſue Male of their Family, 


ters did not inherit; but the Succeſſion 


fince that Law admits no Pen Sue 
Feodum Feminium was dd uced; and 


eldeſt Son took the Eſtate, and it al- 


2 
very ſame As Our e — 
Ae Dowationic,. is the Rule and 
Meaſure of the Eſtate; and as the 
Conqueror introduced Military Services 
into this Kingdom, which aroſe from 
the -Feodal Law which was in Uſe in 
Normandy, long before the Conqueſt ; 
ſo this leni carried the Eſſate 
to the eldeſt: 45 and Occaſioned the 
Statute of Entails: For before the Con- 
queſt, by the Britiſh, Law, all the Sons 
| inherite „ and ſo was the Law in Wales 
.in;Edward the, Firſts Time. Nam ali- 
ter 1 eſt in Wallia quam in Ang- 
lia uad ducceſſonem hereditaris, eo 
ſerelitas in Wallia:partibilis fit. int he- 
220 Maſculos: And my Lord Hale is 
of Opinion, that till King John's Time, 
the hereditary Succeſſion to the eldeſt 
Son, was not ſettled. But this — 
be undes ſtood of Socage Land; for 
from the Conquerors Time, the Feo- 
dal Tenures of Knighte- Service were in- 
uten. and Here, the eldeſt Son in- 


herited; 


ted. th 


benited; and. This held till the Ststute 


De Donis, when the Lords and great 
Men being. fond of Nerrctnnting, their 
Names, and. handing dawn, their Eftazes 
to their Families, oy Fat States, erer 
dees l. 

At Common Law all Eſtates were 
Fee · ſimple, Abſolute or Conditional, 
which created a wonderful Quiet and 
Repoſe. to the Publick; Amden this 
N Law was introduced, and theſe 
fetter d Inheritances ; eftabliſh'd, it is 
not to be, imagin'd hat, Suits, Trou- 
bles and Diſpures they ran 3, as in- 
Ne it always happens when the 

ounds of the antient,Gammon-Law 


be . 
1OE; = 


* chis Kingdom are alter d. And the 


Reaſon is obvious, for the Common 
Law of England having its Force from 
immemorial Cuſtom; and, as my Lord 
ie ahſerves, being refined by che Ex- 
perience of many Ages, its Goodnels is 
found by its Uſe; but when this ex- 
cellent Wie is alter d by a po- 


ſicire 


6 A Dreariſyof Common Recoveries, 
ſitive Law, though the Change has a 
gay Outſide, yet Time ſhews the In- 
conveniencies of the Alteration; and 
the Legiſlature having only a preſent 

Conveniency in View, the new Law, 
when uſed, manifeſts that what was in- 
tended profitable, proves often Deſtruc- 
tive, and ſo it fell out in making the 
"Statute of Donis, which created Eftates 

Tail, turning all thoſe Eſtates which 
were Fee-{imple at Common Law, into 
thoſe Curtail'd*Eftates, which being of 
an amphibious Nature, and participa- 
ting ſo much of a Fee as to be Inheri- 
tances, and yet Tenant in Tail in ſome 
Reſpects, having only an Eſtate for 
Life, this odd Mixture created infinite | 
Difficulties, not foreſeen, but experi- 
mentally found to be very troubleſome 
to the Quiet of the State. 19 

Theſe Eſtates being thus made by the 
Statute of Weſtminſter the 2d, had va- 
rious Fates, every Age looking on them 
wk a different Aſpect. 5 Ed. 3, 14. 
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They were by Herle ſaid to be ſage Gen- 
* tlemen that made this Act; and tho 
the Statute De modo levandi Fines, was 
a moſt excellent Law, yet the Statute 
of Weſtm. 2. having provided Quod Finis 
pſo Jure ſit nullus, the Judges con- 
09 a Fine levied by ds, in Tail, 
a Diſcontinuance, but no Bar; ſo that 
for 200 Years theſe Eſtates were fa- 
vour'd ; and the Nobility being always 
fond of this Act, by Reaſon it preſer- 
ved their Eſtates for their Family againſt. 
Forfeitures, even of Felony and Trea- 
ſon, there was no Hopes of getting it 
repealed by the Legiſlature; and there- 
fore the Judges were forced to uſe their 
Art by Conſtruction, to avoid this Act, 
and remedy the intollerable Inconve- 
niencies introduced by it. Vide Moore 
1... „ a ddd 4) 3h 1: 5 
It is true,  pretoris eſt Fus dicere non 
Condere, and this altering the Law, and 
evading the Statute of Weſtm. 2. ſeems 
ww be a taking away the Force of a ho 
W ſitive 


\, 


37 5 17 ont uüchttoberies. 
cel. at / without che Legiſlative Power ;- 
but Uſe and Cuſtont have given Com- 
mon Reroveries n Sanctien, and the 
Jadges will not now let them be ſlia- 
. ken or reflected nn 
| The Origin of The Origin of Common Recoveries, 
coveris, ad the Occaſion of introducing them 
Hus been much controverred among the 
Fehrned; and ſome are of Opmion 
that Edm. 4. ſeeing: the great Bffufion 
of Blood in the unhappy Diſputes be- 
tween the Houſes of Tork and Lantaſtor; 
and finding, that tho he uſed the Extre- 
mity of Law againſt the oppoſite Par- 
ty, by attainting them of High Trea- 
ſbn yet their Eſtates were protected 
in the Sanctuary of Entalls, and the 
Son who ſucceeded the Father, gene- 
rully inherited his Principles and Party 
as well as Eſtate. To remedy this, and 
to give People an Opportunity to Dock 
their Eſtates, this wiſe Prince brought 
Taltarum's Caſe on the Stage, in the 
ewelfth Year of his Reign, as King 
FH 3 James 
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A-Treatiſe of Common Recoveries. - „ 
James J. did Calvins Cale, and King 
James II. Edward Hale's Cale, where 
the judicial Deciſion was made Auxilia- 
ry to the Police. However it was, it 
muſt be owned Taltarums Caſe was 
cunningly managed, for Prima Facie, 
that ſeems to be an adverſe Judgment, 
and the Opinion of the Court was for 
the Iſſue in Tail, againſt the Recovery. 
The Caſe was this Tenant in Tail Ges 
neral, makes a Feoffment in Fee, and 
takes back an Eſtate to him and his 
Wife, and the Heirs of their Bodies; 
and the Wife dies, a Precipe is brought 
againſt Tenant in Tail, and he vouches 
the Common Vouchee, and held that: 
Eſtate Tail was not barred , becauſe 
Tenant in Tail was ſeized of another 
Eſtate, and the Recovery in Value, Ti Mig 
which is the Reaſon of barring the Iſſue, which is the 


« 


Reaſon of bare _ 


goes according to the Eſtate whereof ring tne Lat, 
the Tenant was ſeized at the Time of n ding 
the Recovery, and not in Recompence Ten in Tail 
of the Eſtate he had not, ſo that here c 

: C Tenant 
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Tenant in Tail being in of à Special 
Eſtate Tail, the firſt Eſtate Tail was not 


barred. But by what was ſaid by the 


Bench in this Caſe, it appeare, the Judges 
were of. Opinion, that if in this Caſe 
Tenant in Tail had come in as Vou- 
chee, he had then come in of all E- 


| fates he ever had, though diſcontinued 
and , turned to a Right; ſo that from 
this Caſe, 12 Edw. 4. 14, 19. molt date 


the Ara of Common Recoveries. . But 
ir ſeems to others that they are of far 
greater Antiquity ; for when the Judges 
ſaw the ill Conſequences theſe fetter d 
Eſtates introduced; and that they look'd 
towards a Perpetuity, they always en- 
deavoured to leſſen their Authority. 
And my Lord Coke in Mary Portington's 
Cale, 10 R. 37. 6. cites ſeveral Caſes. 


that from Edw. 11's Time the Judges 


For the Rea- 
__ fon ef the 
Law, wide 
Cbore 373. 


were of Opinion that a Common Re- 
covery was a good Bar to an Eſtate Tail. 
And the Riſe of them ſeems to be from 


Octavian Lombard's Cale, 44 E. 3.21. 


The 
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The Caſe was, Octavian Lombard brought 
2 Replevin for taking his Cattle, the 
Defendant avows, for that one Nicho- 
las was ſeized in Tail, and had Iſſue 
John and Joan; Nicholas dies, John being 
then beyond Sea, Joan the Daughter en- 
ters, and has Iſſue Nicholas, who enters; 
John the Son returns from beyond Sea, 
and ſues for the Land, and on an A- 
greement, releaſes to Nicholas, and for 
this Releaſe Nicholas grants him 204. 
2 Year, with a Clauſe of Diſtreſs, and 
for Rent Arrear avows on the Land 
charged, then in the Hands of the Iflue 
of Nicholas, and the Diſtreſs held good. 
Now the Gift of this Caſe is, Tenant 
min Tail pro Lite redimenda, grants to 
one that had a prior Right to the Eſtate 
a Rent- charge, in Conſideration of a 
Releaſe of his Right, this being for the 
Benefit of the Iſſue, held he could not 
avoid it. From this Ground it ſeems 
Common Recoveries had their Origin; 
for the Iſſue in all Common Recoveries 
C 2 i8 


A Trratiſe of Common Necoveries. 
is ſuppoſed to have a Recompence in 
Value for the Eſtate loſt, and this Re- 
compence in Value is the Reaſon of his 
being barred. T. 7 Edw. 4. 19. Pl. 2 5. 
Indeed it may be reaſonably objected 
that this is all Suppoſal, ſince it is no- 
torious that in Reality, the Iſſue on a 
Common Recovery has no Recompence, 
and this is all a Fiction of Law. That 
is true, but in Fictione ure ſubſiſtit E- 
quitas ; and all Laws = their Fic- 

tions, and all grounded on Reaſon. How- 
ever, it muſt be owned, that this occa- 
ſioned very hard Cenſures on Common 
Recoveries by the Learned; ſee Sir Tho- 
mas Craigg's, De Feodis 16k; ſays, Et li- 

cet ex Jure Anglorum provideri in Feodo | 
Taliato pt, ne * fraudem hæredum qui 
in Tallio ſuccedere deberet, Alienatio fiat 

qui tamen in foro verſantur, callidis ar. 
tibus mentem Legis ſubvertunt, & ex Illicito 
licitum per ambages faciunt, dum quod 
Vaſſallus alienare non poteſt, propter Con- 
ditionen in feodo Talliato pa am, id ei 
collu- 
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ATreatiloof Common Recoveries: 33 - 
colludenti frue Conſentienti, fimulatis con» 
tradictor ( Revera autem Feodi Emptor ) 
ex tacito conſenſu Fudicio Feodum evincit, 
illi Recuperationem vocant. But let the 
Opinions of others be what they wall 
of Common Recoveries, the Publick 
has found the Benefit of them, and 
being now Common Aſſurances, the 
Judges, (as my Lord Hobart on another 
Occaſion ſays) are even Aſtuti in ſup- 
porting them and inventing Reaſons to 
maintain their Authority. Hence it is, 
that for ſeveral Centuries the ſole Rea- 
ſon given for Common Recoveries was 
the Recompence in Value the Iſſue had, 
or by Poſſibility might have. But in 
Proceſs of Time it happen'd that there 
were many Caſes wherein the Iſſue or 

Party barred, could have no Poſſibility 
of Recompence; as if there be Te- 
nant in Tail, Remainder for Years; if 
Tenant in Tail ſuffers a Recovery, the 
Remainder is barr'd, tho'- no Recom- 
pence in Value can extend to a Term 

which 


1 — Recoveries. 
which is but a Chattel. 80 0 Fame ä 
vert and her Huſhand are vouched, 
is barr'd, tho the Recompence ex- 
d tends not to her; ſo contingent Eſtates 
9 are barr d without A — And 
therefore the Judges have been of O- 
nion, that the Recompence in Va- 
— is indeed the true Reaſon for bar- 
ring the Iſſue in Tail, but no Reaſon 
for barring the Reverſion or Remainder; 
but the Renſon why they are barred is, 
g that the Recoveror is by Suppoſition of 
Law, in of the Eſtate Tail, and that 9 
Eſtate Tail, by like Suppoſitign of Law, — 
continues for ever. And at Common 
Law the Donce poſt prolem ſuſcitatam 
might have alien d and have barr'd the 
Donor; ſo theſe Common Recoveries 
| were Conveyances excepted out of the 
il Statute of Donis, and is a Privilege in- 
i 5 


herent, and annexed to the Eſtate Tail, 
and not taken away by that Statute. 
And the Recoveror being in of the E- 
ſtate the Donee had, and the * 
Tai 


A Treatiſe of Cu Vecoveries, 
Tail continuing in Judgment of Law, 
he in Remainder is ſo barrd' that no 
Charge by him can ever take Place. 
'4 Thats is another Objection made 
againſt Common Recoveries, which is, 
that when the Tenant appears and vou- 
ches to Warranty, that it is notorious 
here was never any Warranty among 
them, it being all a Fiction 55 Invens 
tion to bar the Entail. But as to this 
it muſt be obſerved, that whenever Te- 
nant in Tail is vouched, he comes in of 
the ſame Poſſeſſion he had before, and 
to warrant this Poſſeſſion; for when a 
Man is vouched to warrant, and enters 
into Warranty, the Law preſumes he 
parted with the firſt Poſſeſſion with 
Warranty, and comes now to warrant - 
it, purſuant to this Warranty; and 
that if it were otherwiſe, he would not 
enter into tlie Warranty, but counter- 
plead it, and deman "the Lien or 
Ground on which the Tenant founds 
*  Witeraitty'; ; but if without deman- 
1 ding 
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ding the Lien he enters into Warranty, 

none can ſay he never warranted; for 

the Tenant cannot ſay the Vouchee ne- 

ver gave him a Warranty, becauſe the 

Vouchee has entred into Warranty; and 

the Vouchee cannot ſay he never war- 

ranted, becauſe his entring into War- 

ranty is an Eſtople by Record, which 

binds him and his Heirs: So none privy 

to the Record can deny it, nor can any 

| Stranger gain- ſay it, becauſe the Law 

_ - will always preſume, when any one en- 

= - ters into Warranty, that there was a 

Warranty by Feoffment or Grant of 

ſuch an Eſtate as he who is vouched 

had before; and this is Preſumptio Ju- 

ris, and grounded on Reaſon; for 

1 being to the Vouchee's Prejudice, and 

5 4 2 ie be 24 himſelf to render the Value 

1 „ of the Land in Demand, the Law will 

4 e eee not 22 he would thus Prejudice 
222 e himſelf, unleſs he had warranted. 

, The Natur* The ObjeCtions againſt Common Re- 

dau. Re coveries being cleared, we are now to 
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A Treatiſe of Common Recoveries. 17 
conſider their Nature and Uſe, As to | 
their Nature, they are in many Things 
like Recoveries on Title, and for this 
Reaſon in every Common Recovery there 
muſt be a Demandant and Tenant, and 
the Tenant being, as has been ſaid be- 
fore, preſumed to have aWarranty, calls 
in his Warrantor, who is Vouchee, and 
he vouches over the Common Vouchee, 
and Judgments are given juſt as in ad- 
verſary Suits, wherein there is a Voucher. 
And the Land being recovered by him 
that brought the Writ, the Tenant is 
left to his Remedy over, againſt him that 
made Default, and came not according 
to his Warranty to defend the Tenant, 
and ſo has Judgment over, againſt him 
to recover in Value, and by this Means 
the Eſtate Tail, that was made by the 
Tenant or his Anceſtors, is barred ; for 
that it is pretended he had now no 
Power to intail the Land whereunto he 
had no juſt Title, as now appears by 
the Recovery, the Land being * 
1 | D 6 an 
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and recovered from him. And though 
thus far Common Recoverics agree with 
Recoveries on Title, yet in other Things 
they differ; for a Recovery on a Title 
cannot be to an Uſe; but a Common 
Recovery being a Common Aſſurance, 
is always either to the Uſes. declared, 
or to the Uſes the Land was before. 


a Recovery and a Fine; for a Fine 


proves a; Night in him that levies it, 
but a Common Recovery .difapproves 
and difafiems all Title of him againſt 
whom it is had, Popham 23, and this 
ſo ſtrongly, that if there be three or 


= four Diſcents caſt after the Recovery 


DD. ow opent 
Fe th of Wor, td bi EEE te Hs mainder; 


{uffered, the Recoveror may enter, for 
the Recovery binds the Blood, and diſ- 
approves the Title. 6: Edw. 4. 11. Be- 


| . fore 32 H. g. cap. 317 Common Re- 
a coveries had fo. ſtrong an Operation, 
ee, , that if a Precipe had been brought a- 


gainſt Tenant for Liſe, and Recovery 
ſuffered, it had bound thoſe in Re- 


it. 9 
mainder; fo if aſtet the Stit. „ 2 HE Z, 


and before the Stat. 14 EMM, , Tenant | 
for Life had let for Years to one who - 
made à Feoffment, and a Precipe had 
been brought againſt the Feoffee, and 
he had vouched Tenant for Life, this 
hai bound the Remainder ; but the Stat. 
14 Elia cap. 8. helps it. 10 K. 43. 
3 Co. 582. Moore N. 955. Coke's Emtr. 


Pl. J. 
- It muft not be omitted that ſeveral 


Statutes, as well as 32 f. 8. and 14 Bi. 


have call'd thefe Common Recoveries 
Feigned Recoveries, and ſeemed to calt 


a Reflection on them; but that in Rea- 
lity was only a Reflection upon the A- 
buſe of Common Recoveries. . But on 
the other Hand, 7 H. 8. c. 4. allows 
them, and enacts, Recoverors may avow 
without Attornment. 10 R. 39, 3B. 
Dr. and Student 88. which ſhews they 
were lawful; for it is not to be pre- 


ſumed the Legiſlature would give any 
D 2 Coun- 
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Countenance cr Remedy to Things 1 
legal. 
As to the Uſe of Common nb 
ries, they were invented and are uſed 
to bar Eſtates Tail and Remainders, and 
Reverſions expec tant on them, and to 
reduce all Eftates to that Purity and 
Condition they were in at Common 
Law, and to avoid, as much as may 
be, the Inconveniencies the Statutes of 
Donis brought into the Common- 
wealth, ſince without theſe Recoveries, 
as my Lord Coke obſerves, Tenant in 
Tail can make no Jointure for a Wife, 
Proviſion for his Children, or Payment 
of his Debts. 

The Origin, Hate: and Uſe of 
Common Recoveries being ſhewn, I 
ſhall here Recapitulate ſome Obſerva- 
tions made before, and ſet forth what 
Caſes occur in the Books i in this Mat- 
ter. 
Firſt, a Common ey by Te- 
nant in Tail, bars the Eſtate Tail, 9 
a 
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all Remainders and Reverſions thereon hy 
expectant; for at Common Law, that 
which is now an Eſtate Tail being a 
Conditional Fee, no Remainder could 
be after a Conditional Fee; for a Fee, 
by the Rules of Law, cannot mount 
on a Fee. Now, though the Statute. 
of Donis turns this Conditional Fee 
into an Eſtate Tail, yet a Recovery, as 
has been oblerved before, was an inhe- 
rent Privilege not taken away by that 
Statute , and it is a Conveyance excep- 
ted out of that Statute by Conſtruction 
of Law; and for this Reaſon, he who Sbore 377. 
comes in under Tenant in Tail, 1s liable 
to all his Charges; for the Recoveror 
comes in, in Continuance of the Eftate 
Tail, for the Recovery inlarges the 

Eſtate Tail, which, by Suppoſition of - 

Law, has a perpetual Continuance. 

2 Lev. 29. 1 Mod. 110, 117. Sid. 285. % 

; Keb. 289. And this is the true Rea- 4*f 

on why the Remainders and Reverſions 2 
are barred; but the Reaſon why the £2 

\ Mix 27: 1 | 


＋ 
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- Tie is bar d by: a Common Recovery, 
is the intended Recompence, 2 Lev. 30. 
and this Recompence is regarded in 
Law, and though in Reality there is 
none, yet the Law fuppoſes a Recom- 
pence, and for this Reafon the Iſſue is 
never barr'd without a Recompence or 
a Poſſibility of one; for which Reaſon 
if Tenant in Tail makes a Feoffment 
in Fee, and a Precipe is brought apainft 
the Feoffee, who vouches Tenant in 
Tail, and he vouches the Common 
Voucher: this bars the Eſtate Tail, be- 
canſe Tenant in Tail coming in as Vou- 
chee, he fhall be in the Degree of Te- 
nant in Tail, and the Recompence in 
Value he has, or by Poſhbility may 
Have, goes to the Eſtate Tail, and when 
he comes in as Vouchee, he comes in 
f all Eftates he ever had. But if in 
this Caſe, if Feoffer had te- enfeoffed 
"Tenant in Tail, and the Pyacipe had 
been brought againſt Tenant in Tail, 
and he had vouched the Common Vort- 

chee, 
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chee, there Tenant in Tail not being 
ſeized of the Eſlate Tail, but of an- 
other Eſtate, there the 'Iſſue is not 

barr d, becauſe the Recovery in Value 
goes according to the Eſtate whereof he 
was ſeized, and in Poſſeſhon at the 
Time of the Recovery, and not in Re- 


of the Eſtate he had not 3 it Mich. 10 Ed. 


compence 
is true, as has been faid before, the Hob. 26. 


Vouchee in the firſt Cafe may demand & 
38 lll only is are 

of that Eftate to which 2b Warning." | 
is annex d; for the Recompence goes 
according to the Lien, but when Te- 
nant in Tail comes in as. Vouchee, and 
demands not the Lien, then he comes 
in of all Eſtates he ever had. Plow. Max. 
well's Caſe, | 3. 14. And this Rule of 
the Recompence in Value is ſo true, 
that when the Iſſue has no Recompence; 


he is not barr'd; as if there be a Re- 
covery againſt Tenant in Tail and no 
Voucher, as by Default, and Tenant 


in * dies, the Iſſue is remitted, but 
if 


24 A Tetatiſe of Common Recoveries. 
if he had vouched over, there had been 
no Remitter,. becauſe he has, or may 
have Aſſets, and if he ſhould falſify, 
he would have the Eſtate Tail and Aſ- 
ſets alſo: And it is a known Rule, that 
the Iſſue in Tail never can defeat any 
Act but what is to his Advantage; and 
if the Iſſue has Aſſets, or a Poſſibility 
of Aſlets, it is ſufficient, and the Re- 

3 covery in Value goes to him that loſes 

4} the Tenancy, and Formedon lies for the 
5 Aſſets, and he has ſuch Eſtate in the 
Aﬀets as he loſt. Plow. 514.4. And 
there is a very good Caſe to this Pur- 
poſe 17 Edw. 2. 545, J Chamber- 
laine's Caſe, which was this, Aſſize of 
Fan Diſſeizin by B. againſt 4. and . 


— 


X anſwers as Tenant, and vouches to 
431 Warranty A. who enters into the War- 
1 ranty, and pleads with the Plaintiff, and 
| ludgment is given that the Plaintiff ſhall 
1 recover againſt J. and he over, agai 
A. and J. brings a Writ of Error to 
reverſe this Judgment, and held that 


Error 


ps. TY 


1 
Judgment to recover againſt 4. 


Vouchee, who was Teng ſo 7. » 4 — 


nothing to do with the Judgment, be- 
ing at no Loſs. And its there held, that 
Voucher in Aſſize is not like — 
in other Precipe's ; for in other Writs, 
when Vouchee enters into Warranty, 
the Tenant is out of C 
Vouchee only 
here he exniact fell hut Verdi& of 
the Aſſize; and here, if the Tenant 
ſhould reverſe the Judgment, he will 
be reſtored to the Land loft, and have 
Recovery in Value: alfo, and he who 
has the Loſs muſt have Error, and that 
is the Vouchee, which ſhews how much 
Notice the Law takes both of the Loſs 
and R but from this Caſe 


„and the * G1 
to the plea; e 


it muſt not be a that the Com- 
mon Vouchee in a Common Recovery | 
have Error, for he is only a for- 
Ke Party, and the Court takes No- 
VER: Hob. 28. 3 Cre. 2, 3. 


E Secondly, 
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Secondly, We mult obſerve that theſe 
Common Recoveries . are now. become 
Common: Aſſurances of Land, and 
therefore are favoured. by the Judges, 
and the Intent of the Parties reſpected 
and ſupported. as far as may be. 2 R. 
24. 3 Rep. 3. 3 R. 20. 146. and a 
Fine, Recovery and Deed to lead the 
Uſe, are all but one Conveyance, tho 


= they, have ſeveral Operations, which ſee 
WA + offi, well debated in Crowwell and Andrew's 


t 2 „„ To Cale, 1.0. is. 

Sa "Thirdly, As to their. common Uſe 
4 and Method, if the Tenant be in Court 
_ = and the Vouchee, then there is no great 


Difficulty in the Matter, it is all done 
8 | at the Bar; but if the Tenant be ab- 
—_— ſent, then there muſt. be a Dedimus po- 

N reſtatem de Attorn faciend & tertio 
Sumons' ad Warrand'; and then Care 
mult be taken that all be regularly and 
= | carefully done. If there be Father Te- 
3 nant for Life, Remainder to the Son in 
—_ Tail, Remainder over, and a Recovery 
is 
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is to be ſuffer d, it is ſafeſt to have a 
Recovery with treble Voucher; and let 

the Tenant to the Precipe vouch the 
Father, and the Father the Son, and 
the Son the Common Vouchee ; for by 
this Means, if the Father has any an- 

tient Entail veſted in him, he coming 
in as Vouchee, is barrd, which would 
not be if the Precipe was brought a- 
gainſt the Father, and he vouched the 

Son. And the Party who is concern'd 
to look into a Recovery, is carefully to 

ſee if the Writ of Entry be duly filed, 
and the Proceedings regularly entred, - = 
and to have an Exemplification of the . 4, 2 2.4.24 
Recovery; for I have known ſome At- "© 
torneys ſo remiſs as to take all the Fees. '.Y 
for a Recovery, and barely take it at 
the Bar, and do nothing more. 
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122 real Suit there muſt bes Des. 
mandant and Tenant, the Deman- 
is the Party grieved, and who, in 
the Courſe of Juſtice demands a Repa- 
ration for the Tort done him. The 
Tenant is the Wrong-doer, and who 
with · halds the Land or other Thing de- 
manded, fo that though Common: Re- 
coveries are deem d to fome Intents fic- 
titious, yet there muſt be Actures fubule, 
for which Reaſon there muſt be a Te- 
nant to the Præripe; that is, the Writ 
of Entry muſt be broy ght againſt one 
that is actually — Freehold -. 
by Right or Wrong, or elſe the Reco- 
very is void; for in every Real Action 
there muſt be a good Tenant te the 
Freehold; otherwiſe: he cannot render 
the Land as the Writ commands ; and * 
__ though © 


— 
* Y 
4 


* eee eee eee 
d f though the Tenant may plead Non» 


tenure, yet if he does not, the Iſſue 
in Tail is not barr'd, who may plead 
| Nient Tenant tomporo brevis, 12 Bdw. 4. 6g 
127 19. becauſe the Iſſue is not eſtop- 
ped ſince he claims Per Dont, 
3 R. Marquis of Wincheſter's Cale. But 
1 Tenant to the Pe. 
cipe, before the Return of the Writ, it 
is good; for even in a Writs, e. aar, 
if the Tenant was not Tenant at the- 
Teſte. of the Writ, but was before the 
Return, it was well. If he were not 
Tenant at the Return of the Writ, he 
might abate the Writ' by pleading Non- 
tenure; but if in that Caſe he vouche! 
over, then as to himſelf he admitted 
the Writ good; but then the Vouchee 
might counter - plead the Tenancy; but 
if the Vouchee does not counter - plead 
bf 15th Tenaney, it is good againſt them all 
by Eſtoppel. But in this Caſe the Te- 
5 — ſhall not Recover in Value, be- 
._ he is at no Loſs; but if he be- 


2. dome 
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come Tenant after the Voucher, and 
before Judgment is given, where the 
Vouchee is ſummon'd ad Warrantixan- 
dum by Writ, and appears at the Re- 
turn, as in Lacy and William's Caſe. 
Salk. 568. Then the judgment not 
being given on the Præcipe, but on the 
laſt Voucher, this Judgment binds the 
Land; fo that when the Recoveror 
takes out Execution, the Tenant by a 

ſubſequent Purchaſe cannot Noi this, 
for the Tenant is become a Loſer, and 
ſhall recover in Value againſt the Vou- 
chee, and the Vouchee over. Hut. 112, 
113, And if it be a Recompence by 
Eſtoppel, this concludes Parties and Pri- 
vies, and is good to bar them. Stiles 319. 
Now if it be thus in Adverſary Writs, 
much more in Common Recoveries; 
and therefore in Common Recoveries, 


if there be a good Tenant to the Pra- 
ciþe any Tine before Ine err, it is 
good, with this Diverlity, that if the 
Tenant comes to the Land by his own. 
age 48, 


—— 4 


Act, he can never plead it to'abate the 
Demandant's Writ, but has thereby 
made the Writ good ; but if he comes 
to the Land by Act of Law, he may 
abate the Wric by pleading Non-tenure. - 
As if a Son has a Precipe brought a- 
gainſt him in the Life of his Father, 
and his Father dies, he may plead Non» 
tenure, if the Land deſcended to him 
by his Father's Death. 1 HF. 6. 12. 5H. 
J. 9, 8 Eaw. 3. 82. 37 H. 6. 16. 
3 H. 7.8. 41 Eaw. 3. 5. 70. 
There is another Reaſon why a Te- 
nant to the Precipe is neceſſary, wiz; 
becauſe the Eſtate Tail of the Vouchee 
is barr'd only in Reſpect of the Aſſets 
recovered, or which by Poſhbility may 
be recovered in Value : Now till the 
Demandant ſues Execution againſt the 
Tenant to the Precipe, the Tenant can- 
not have Execution againſt the Vou- 
chee, nor the Vouchee againſt his Vou- 
chee; and if the Tenant. to the Præ- 
cipe had nothing in the Land, no Exe- 
| cution 
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cution can be ſued againſt him, and if 
no Execution can be . — a ainſi him, 
no Recovery can be had over in Value, 
and. conſequently. no Recompence co 
bind him, and ſo the Recovery can be 

no Bar. And to inforce this, Littleton, 
in Takarum's Caſe ſays, when there is 
no Tenant to the Procipe there is no 
Recovery, becauſe there is none againſt 
whom the Demandant may recover the 
Land, and a Recovery proves not the 
Tenes ent ſeiz d, but ſuppoſes it. lam 
/ des in Manxwell's Cale, elaborately 
/ marges this Point, and eee to 
Prove that a Common Recovery may be 
good; where there is no Tenant to the 
Precipe. Now all his Arguments ſeem 
to centre in this, that all Parties and 


Frivies to the Recovery are eſtopped, eo 


ay there was no Tenant to the Pracipe 
againſt the Admittance on Record. But 
An hae Witap pels bind not the 
Iſſue in Tail; and the Law is now 
. that if there be no Tenant to 


155 the 
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the Precipe, the Common Recov 
void, and the Iſſue in Tail may my og 
that is, reverſe it for this 5a for 
the Recovery in Value (as has been 
ſaid before) goes to him that has the 
Loſs, or loſes the Tenancy ; and he 
that loſes may aver againſt a Stranger 
that he loſt nothing, ſo ſhall recover 
nothing: And if fo, 4 fortiori, the Iſ- 
ſue in Tail, who comes paramount 
all Concluſions and Eſtoppels, may aver 
Nient Tenement tempore brevis, 3 R. 5. 
6. 60. 4. 12 Edw. 4-12.19. Cro. Car . 
Cro, El. 2 1. Moor 255. 4 Leon. 23. 

if-one that has a Remainder in Fee ful 
fers a Common Recovery, it binds and 
eſtops his Heirs, though there is no Te- 
nant to the Precipe. Stiles 3 20. 2 Croke 


21. and in a Writ of Right, a Recovery WF HE. 6450608 | 
may be ood without a Te nant to. the of tes 5 
Prec 7 


iþe, 1 Vent. 360. But in a Mar- 
rantia . Se he who brings the Writ 


muſt be Tenant of the Land the Day 


of the Writ purchaſed; and it is a 
F N 
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good Plea to ſay Nient Tenement Four del 
Brief; ſo if one releaſe with Warran- 
ty, he may vouch him that releaſed; 
but it is a good Plea to ſay Releaſee bad 
nothing at the Time of che Releaſe. 
Hob. 21, 24. 

Though a Tenant to the Precipe be ſo 
eſſentially neceſſary to a Common Re- 


covery, yet if a Haſs who has no- 
thi in the Land be ad ed and made 


74 AJ. fad; I bunte not, for the — 
pen in Value goes to him that loſt 
wy ate, 1 Vent. 3 50. 
; ing ſhewed. the Raben why': a 
W to the Pracipe is ſo abſolutely 
neceſſary in a Common Recovery, I 
ſhall now {ct down the Caſes that occur 
in the Books about this Matter, which 
Will ſerve to illuſtrate this Point. 
Leſſee for another's Life, makes a 
Leaſe for fixty. Years and dies, and he 
in Rexerſion, being Tenant in Tail, ſuſ- 
ferd a ping Recoyery, and held 


1 Erro- 
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Erronious for want of a good 
to the Precipe; for the Echols Was — 
caſt on Leflee for Years as Occupant, = be 
and ſo, he or ſome claiming under 
him, ought to have been Tenant to 
the Pracipe. 1 Keb. 735, 78s. 
Huſband makes a Feoffment to the 5 * . 
Uſe of himſelf for Life, Remainder to 
his Wife for Life, Remainder to the 
Heirs of their Bodies, and a Precipe is 
brought againſt him and his Wife, and 
they vouch Common Vouchee, this 
bars not the Entail, for the Womn is 
not a proper Tenant to the Pracipe, fot 
the Reaſons that ſhall be hereafter de- 
clared : 80 if a Man be Tenant for 
Life; Remainder to B. — Tail, if a | 
Przcipe be brought a both, this 4 
— — 6 4 
againſt Mortga r and Mortgagee : 7 e 
the Reaſon of all theſe Caſes is, be- 7/- 
cauſe the Land recovered in Value hall 
be in the fame Degree as the Land loft; 
r * a Jome Preripe is brought 
F 2 againſt 
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vere, Be- 
cauſe, though 
this was for · 
merly the bet- 
ter 5 2 

now the 

eaſon comes 
to hold, quod 
wide in Page's 
and Hay- 
ard Caſe. 
2 Salk, 370. 
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againſt Baron and Feme, Tenant for 
Life and him in Remainder, Morgagor 
and Mortgagee, it ſuppoſeth them to 
be Jointenants, and the Judgment muſt 
be againſt them as Jointenants, 'and the 
Recovery in Value according to the Ac- 
tion, whereupon he recovered, and ſo 


ius Que ſhall be the Execution, then the Re- 


covery in Value being accordingly, it is 


in the ſame Degree the Eflate Tail was, 
ſo no Bar to the Iſſue in Tail or Re- 


mainder, the Recovery being of a Joint - 
Eſtatg, Further, the Cauſe of the 
Bar is, the Aſſets recovered in Value, 
and none ſhall be admitted to ſay the 
Aſſets went otherwiſe than the Reco» 
very is; and in theſe Caſes the Writ 


being Joint,” and the Tenants vouching 

- — "as Jointenants, the Recompence goes to 
| ſuch Joint Eſtate Tail the Tenants had, 
and not to the Eſtate Tail of the Feme 

or him in Remainder, 3 R. 6. and the 


. Hue is never barred, but where Reco- 


very in Value goes in lieu of the firſt 
Vein Entail, 
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Entail, which this Joint Eſtate cannot, 
and the Aſſets and Recompence cauſing 
the Bar, the Aſſets cannot veſt in 
him in Remainder only, and ſo go 
to the Eftate Tail, but muſt enſue the 
Loſs by the Recovery, whereby it veſts 
in Baron and Feme and Tenant for 
Life, and Remainder-Man jointly. Dyer 
252. 3 Go. 670. 10 R. 39. 645. | 
Theſe are the Reaſons given for theſe : Lo. 25 
Caſes, which indeed favour: of a won - 
derful Subtilty ; and though no Man 
would venture to ſuffer a Recovegy in 
this Manner, yet theſe ſeem to me to 
be Apices Juris, and perhaps if now 
agitated - again, would not be ſo eaſily 

mitted, ſince the Courts at Law now ste the Cat 
uſe all Means to ſupport Common Re- 2 #9- 
coveries, as Aſſurances, now commons- 5a, AP. 
ly uſed for Conveyance of Eſtates. Ideo Recoveries 
Ke... | | | 

If there be Tenant for Life, Re- 
mainder in Tail, Remainder in Fee, if 
he in Remainder in Tail ſuffers a Com- 
1 575 mon 


- 


2 Inſt, 342. 
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mon Recovery, it bars not the Entuil, 
becauſe no Tenant to the Pretipe 3 hut 
if he in Remainder in Fee ſuffers a Re- 
covery, that bars his Heirs, as has been 
ſaid before, Dyer 252. 2 Rolls Abr. 
Lands are given to Huſband and Wife, 
and the Heirs of the Body of the Hul- 
band, Remainder over, the Huſband 


alone ſuffers a Recovery, wherein he is 


Tenant to the Pracipe, and vouches the 
Common Vouchee, this 'is no Bar to 
the ſſue, or him in Remainder; for 
the Recompence cannot enure to the 
Eſtate, the Wife having a Joint Eſtate 
with her Huſband, ſhe cannot be a 
Partaker of the Recompence, becauſe 


ſhe was no Party to the Recovery; for 


the Eſtate between Huſband and Wife 


is an entire Eſtate, and no Moiety be- 


tween them; ſo the Huſband alone no 


od Tenant to the Precipe,” and the 
Eſtate Tail and Remainder depended on 
the Eſtate of Huſband and Wife, as on 


an 
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an entire Eſtate. 5 R. 5. Owen 129, 
130. Moore 210. Aliter of a Joint E- 
ſtate conveyed to them before the Co- 
verture ; for there one Moiety is barr d. 
Moore 95. Cooke Marquis of Wincheſter's 
Caſe. But if Huſband be ſeized in 4 4 4 . 
the Right of his Wife for Life, Re- 405 
mainder in Tail to 4. Remainder. over 
to B. Huſband by Bargain and Sale in- 2. , 
_ rolfd, or by Leaſe and Releaſe grants . 
the Land to anther, againſt at 4 a e, . 
Precipe is brought, who vouches A. and tut 446-4 
a Common Recovery is had; this bars ＋2 2 AG _ 4 
all the Remainder and Entail, for here”; 1 
was a. good Tenant to the Precipe.. MF = 
2 Rollis Abr. 394. So is Cupledick's Cale. ax 
Huſband and Wife ſeized for Life, Re- ZE blogs 
mainder to the Heirs Male of the Body = pa: 
of the Huſband; Huſband — — e a 
and a Precipe is brought againſt the Diſ⸗ .. 3 
continuee, Who vouches the — 
who- vouches the Common Vouchee, 4 
this is a good Recovery. 3 R. 6.4. Aon} aA. 
tv | , lends 08 HH 
Though AE arte A Co 
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Though a Tenant to the Precipe be 
abſolutely neceſſary in every Common 
Recovery, yet if it be by Diſſeiſin, it 
is good in many Caſes, As if Tenant 
in Tail be diſſeiſed, and a Precipe is 
brought againſt the Diſſeiſor, and he 
vouches Tenant in Tail, who vouches 
over, this bars the Entail. So in Lin- 
coln College Caſe, a Man makes a 
Feoffment, to the Intent the Feoffee 
ſhould reconvey to him and his Wife, 
and the Heirs Male of his Body, which 
they do accordingly, and he has Iſſue 
a Son, and dies, the Son in his Mother's 
Life-time, Tenens liber Tenementi, which 


' . muſt be intended by Diſſeiſin, (bein 


on pleading, and to be taken moſt 
ſtrongly againit the Pleader) ſuffers a 
Common Recovery, and Wife Releaſes 
with Warranty, and notwithſtanding 
11 H. J. cap. 20. held the Entail barr'd. 
3 R. 58. 1 Inſt. 326, 36 5. l. 1 Mod. 
218. 2 Rolls Abr. 3997. | 
155 


Upon 


A Treatiſe of Common Recoveries, 41 


Upon what has been already ſaid, it 
I apparent there muſt be a Tenant to 
the Pracipe, either by Right or Wrong, 
and therefore in many Caſes it ma 
ſeem wholly impracticable for 01 
who have the Remainder in Tail to ſuf- 
fer a Recovery: The moſt uſual Way 
is for him in Remainder to get the Te- 5 
nant” for Life to ſurrender to him con- Sigh w e | 
ditional and in this, though the Te- *;- — 
nant for Life keeps the Poſſeſſion vet 2. Ha. Hg 
the Recovery will be good. But if a 2. . e 
Common Recovery be to be ſuffer'd of 22 22 = 

a Manor, wherein are many "Leaſes FER 7; Barr rod 1: 
for Lives of Part of the Manor, tho? ,, 1. Fe. 
the Practice has been to get Surrenders / ee, 
from the Leſſees, that is only abun- 9 
dans Cautela; and I take it not to be 

neceſſary; and I think the Recovery 

though the icular Tenants] 

Lives did not furrender; for the 

Reverſion of the Lands leaſed for Lives, 
remains till Part of the Manor; and 
the Fine or Deed that made the Tenant 
, G to 


ew . 
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WIFI 
wigs . Manor, whether in Poſſeſſion or Re- 


to the Fracipe, carried the entire Ma- 
nor to him, as well Reverſions as Poſſeſ- 
ſions; for the Manor being an entire 
Thing, the Freehold thereof was in the 
Tenant to the Precipes fo make this 
good, I ſhall endeavour. to prove two 
Thinge. 


Firſt, That * 18 : Dare of th 


= 2 3/4, 114, Vern, paſled with the Manor. Mt; 


ee” 


b, 


22 Secondly, That the Reverſions of the 


, nor, and paſsd by Grant of the Ma- 


Tenants: for Life are Part of the Mas» 


nor to the Tenant of the Precipe, and 


conſequently the Recovery of the Ma- 


nor a good Recovery. 
As to the firſt Point, if woot into 


* antient Vear ; Books, which are moſt 


nice and exadt in all Real Actions, 
we cannot find "> Inſtance of a Pre- 
cipe of a another of Lands 
leaſed for L that are Part of the 
Manor: But on the contrary, if a Man 
. a Pracipe of a Manor, and in 


0 I! it 


Tree ene eee 4 


it demanded any Lands, Part of the 
Manor, he mult either abridge his 
Plaint, or if the Tenant pleaded this 
Matter in Abatement, the Writ was 
abated quia bis petitum, it being fu- 
perfluous to demand the fame Thing 
twice; and if Lands are cations 
with a Manor, they ſhall be intended 

to be no Part of the Manor, becauſe 

all that is Part of thi Manor 1s com- 
prehended in a Precipe of the Manor; 

as 36 H. 6. 17 * wel Sei fac to have Exe 
cution of the Manor of Dale, and fix 
Acres of Land, it is no Plea to ſay the 


fix Acres are Parcel of the Manor, be- ; a 
cauſe the contrary ſhall be intended.“ 2 5) 5 A 


1 051 3. 11 775 2. 4 — 2 
of the Manor of B. and demands fort KEY CM 
Acres of Land, and twenty as Parcel. — | 
of the Manor; the Tenant pleads Nen eee. eee 
Comprize, 26d held no Plea, becauſe. I 
every Part and Parcel of the Manor 

paſs'd by the Grant of the Manor by 


the Fine, and therefore the your Plea 
G 2 was 


14 „„ | 


was Nient parcel, which ſhews that if 
the Land be Parcel of the Manor, whe- 
ther in Poſſeſſion or Reverſion, it paſſes 
by Grant of the Manor, which is yy: 
entire Thing, 4 H. 6. 1, ok 
a Manor,, . into a ute s, the 
Vrit, aliter of. Acres ſevered... 4 

50 to the ſecond Point, it muſt N 
con feſſed that the Reverſion of the Te- 
nements in Leaſe was in the Owner of 
the Manor, otherwiſe he could not have 
the Rents and Services; 3 ſo that it muſt 
be either a Reverſion in Groſs divided 
from the Manor, or elſe Part of the 
Manor. That it ſhould be a Reverſion 
in Groſs, divided from the Manor, has 
no Colour or Reaſon ; for when a Man 
is ſeized of a Manor nd Demeſnes in 
Poſſeſhon, and makes a Leaſe for Life, 
and parts with the Poſſeſſion of what 
he ſo leaſes in Lieu of the Poſſeſſion, 
he has the Reverſion and Services, which | 
are annexd to the Manor and Part of 

it, and the Reverſion and Services na- 


— — 3. 


vi turally 
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turally follow the Right and Nature of 
the Land. As if a Biſhop hath a Ma- 
nor, and a Tenancy eſcheats, he has 
the Tenancy Jure Ecclefie ; for the Te- 


and the Services being Part of the Ma- 
nor, the eſcheated Tenancy became 
Part of it, and is incorporated to it. 
And our Caſe is ſtronger; for if a Te- 
nancy eſcheated, which has Time im- 
memorial been held of the Manor, is 
incorporated to the Manor, and be- 
comes Part of it when it falls, a fortiori 
the Reverſion, which was never divided 
from the Manor, and was always Part 


of it, paſſes by Grant or Recovery of 


the Manor. And in our Caſe there 
was only a Temporary Intereſt granted 
for Life, and therefore the Reverſion 
remains in the Grantor, as what he ne- 
ver parted with, and the Services attend 
the Reverſion; and as the Poſſeſſion was 
Part of the Manor, ſo are the Rever- 
ſion and Services which follow the Ma- 


— — 


nancy came in Lieu of the Services, 


nor as a Recompente for and in Lieu 
of the Poſleſſion granted to Tenant for 
Life. Lin. ſe#. ' 590. And this is not 
like the Cafe K the Grant of 2 Manor, 
excepting an Acre, for there the Acre 
is divided from the Manor. 6 R. 55, 
56. But eren in that Caſe, as to him 
that has a Right to demand the Manor, 
it remains Parcel, Finch 18. So if one 
leaſe à Manor for Life, except the Ad- 
vowſon, thereby the Advowſon becomes 
Diſapendant, Wen the Exception ſe- 
vers it from the Manor: But if one 
grant an Advowſon Appendant for 
Life, the Reverſion is till Part of the 
Manor, and paſſes with it, 5 R. 1 1. b. 
which fhews lde Difference between an 
Exception which ſevers the Thing ex- 
cepted from the Manor, and a Leaſe 
for Life; for by the Leaſe nothing paſ- 
ſed but what he Leſſor intended, and 
what is not leaſed remains in the Leſſor 
in another Degree, 38 H. 6.38. 4. If 
one teaſe an Acre Parcel of a Manor 
moon; for 
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for Life, and alter grant che Manor, PF 
the Reverſion paſles, ae. the Acre 
was always Part of the Manor, and no 


more paſſes than what was granted, and 


that is only for Life; ſo what was not 


granted remains in the Grantor ;3 and 


though the proper Term of Law for 


this is a 8 yet the natural plain 
Senſe is no more, than that I am ſtill 
ſeized of what is not granted, that is 


of the Land, Parcel of the Manor in 


another Degree than when in Poſſeſ- 
fon. If I am ſeized of a Manor, and 
am diſſrized of an Acre Parcel of the 
Manor, it is not ſevered in Right, tho 
it is ſevered in Poſſeſſion; for by my 


Entry it becomes Parcel again. M. 7. 
H. J. 8 N. 10. fo an actual Severance 


is no Severance in Right, much more 


where there is no Severance at all. As 
to Authorities in Point, the Books are 


ſull of them, where it is unammouſly 
held, that if a Man ſeized of a Ma- 


nor leaſes Part of it for Life, the Re- 
| verſion 
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verſion ſtill remains Part of the Manor. 
Litt. Sect. 5 90. 1 Inſt. 3 24, 325. where 
a Diverſity is taken that a Reverſion of 
Part may be Parcel of a Manor in Poſ- 


ſeſſion, but a Part in Poſſeſſion cannot 


be Parcel of a Reverſion. 2 Leon. 222. 
o. El. 522. 5 R. 12. 11 R. JO. Go. Ca. 
306, 308. Winch 46. Li. Sect. 149, 
227,557, 591. 1 Iaſt. 104, 151,3 23. 4. 
324. 4. b. And of this Opinion were 
Sir Edward Northey, Attorney General, 


Mr. Serjeant Lutwich, Mr. Serjeant Bro- 


derick, Mr. Richard "Webb, and Mr. Pom. 
ley, in a Caſe of great Concern left to 
be determined by Opinion of Coun- 
ſel, between the Earl of Pembroke and 
the Lord Windſor, touching ſome Leaſes 
for Lives, which not being ſurrender'd, 
were ſuppoſed not to be barr'd by a 
Recovery {uffer'd by che Earl of Pens 
broke, which being now queſtion'd by 
the Lord Windſor, who married the 
only Daughter and Heir of the late 


Lord Pembroke, the Caſe being fully 


weighed 
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weighed and debated by Counſel of both 
Sides, it was agreed that the Reverſion 


of thoſe Tenements in Leaſe for Life 
paſsd, and the Entatls therein were 


well dock d, by the Recovery ſuffer'd 


by the Earl of Pembroke, in which Caſe 


Sir Edward Northey ſtarted a Difficulty 


that the Tenant to the Precipe being 


made by Fme, the Reverſion could not 
paſs without Attornment; but as to 
that it is plain the Reverſion paſs d by 
the Fine without Attornment, 1 Iuſt. 
319, 320, and the Fine being to an 
Uſe, there needs no Attornment ; ſo if 
it had been by Bargain and Sale inrolFd, 
or Leaſe and Releaſe ; for the Eſtate 
veſts by Operation of the Statute of 
Vſes, which is by Ac in Law, fo no 
Attornment neceſſary, 1 Inſt. 30g. 

Moore 3 2, 68. Hob. 165. 3 Leon, 101. 
6 R. 68. 1 Jones 244. And the Ob- 


jection was waived, and Lord Windſor 


had the Lands in Diſpute; and the ſame 
Point hath ſince been agreed and deter- 


> 
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mind in the Earl of Derby's F, 
© vide the Appendix. 
2 If the Land of which the Recovery 
is intended to be ſuffered, is not Part 
| of a Manor, and is in Leaſe for Life, 
2 14: Gets e 26,then it muſt be ſurrendred to him that 
has the Reverſion or Remainder, before 
he makes a Tenant to the Precipe ; or 
if the Surrender be after the fe foe 
| ance, that makes the Tenant to the 
3 TI Præripr, then to the Tenant to the Pre- 
= ae; and by miſtaking this, foveral 
| | Recoveries have been Th abide : As for 
Example, If after the Leaſe and Re- 
leaſe executed to make the Tenant e 
the Pracipe, the Tenant ſurrenders to 
the Releafor, this is void, for he e | 
Rererſion for the Surrender to operate 


bon b. ik been . 
N Hines is a Leaſe for Life, no Part 
A a Manor, that muſt be ſurrendred 
to make u good Tenant to the Precipe, ] 
yet no Tetm-for Years binders him that | 
bas che Frechold from ſuffering a Com- 


1 mon 


an. * 
——_— ——— 
. 
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mon Recovery, becauſe the Law has 
little Regard 
are only Chattels. And by the Statute 


to all Leaſes out of London, and 
that Statute the Leſſee ſhall be receiv 


Tenant lets Judgment go by Default. 
135 | H 2 ; A 


to Terms for Years, which 


of Glouceſs. cap. 11. Leſſee for Years in 
London, may falſify a Common Reco- 
very, whereby the Judgment is not to 


be ſtaid, but the Execution ſuſpended 


during the Term, and this is dene 

a Writ De Inquirendo ſuper Statut Glous, 
and tried in the Huſtings, and extends 
to other Towns that have {ſuch Courts ; 
but the Statute extends not to any Caſe 
but where the Leaſe is by Deed, nor 
to Tenant by Statute Elegiry, Vc. But 
now the Stat. 2 1 H. 8. cap. 15. extends 


to falfify the Recovery before Judgment, 
and it thall ſuſpend the Execution; but 
then he muſt not only aver-the Collu- 
fron, but plead ſome Bar to the-Plain- 


tiff es Title; and this Statute extends 


to all thoſe Caſes where the Vouchee or 


| 3 ; 

4 5 %« 4 8 
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15 AEevatof Common naue, 


A me was levied in order to make 
a Tenant to the Precipe, and a Writ © 
Entry brought againſt the -Conuſce, 
Who vouches, and Recovery had, "and | 
doubted if this be a good Recovery 8 
for the Fine having no Uſe declared, 
the Uſe reſults to the Conuſor, and 
ys here is no good Tenant to the Pra- 
- Tho'- this Caſe has not received 
SHE 5 Deciſion, as I remember, and 
| Sir Edward. Northey and Mr, Poley were 
ſtrongly of Opin. the Recovery was 
void, yet it / ſeems, with, Submiſſion, 
the Recovery. is good; ſor at Common 
Law a Fine was Tranſaftio Fudicialis, 
final judicial Agreement on . 
. — 44 And though a learned Judge has ob- 
33 4. - ſerved it is not a Feoffment of Record, 
| yet it has the Force and Effect of a 
Feoffment. Now at Common Law, if 
a Fine was levied without Conſidera- 
tion, as in a Fine, there needs none, 
the Conuſee was Tenant to all Writs, 
till the Sratutes of Perners of e 
2 4th -* 4 nition a 
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and Uſes; and by the Statute of Uſes, 


= 
_ 
: , 


Though the Uſe reſulted back to the 


Conuſor, where no Uſe was declared, 


yet the Intent of the Parties always: 


guided the Uſe, and there could be no 
reſulting Uſe againſt the Parties expreſs 
Intention, ſo that whenever the Uſe 
reſults, it is becauſe the Parties intended 
it, ſo not contrary to their Intent, 
which is the Guide of Uſes, 1 R. 100. a. 


6 R. 64. b. Now in this Caſe the plain 


Intent of the Parties here was to make 
a Tenant to the Præcipe, and that is 
ſhewn on Record, by the Writ of En- 
try brought againſt the Conuſee, and 
the Fine, Recovery and Deed, are all 
but one Aſſurance to cut off the En- 
tail. 2 R. 72. b. 2 Lev. 54. Y Cro. Car. 
321. Hardreſs 402. And the Reaſon 
of the ; contrary Opinion ſeems to be, 
that theſe Gentlemen took the Statute 
of Frauds to extend to Uſes, which it 
does not, but only to Fruſts; for if a 
Man buys Land and pays for it, = 
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has no Conveyance, but à Fine with» 
out any Dedlaration of the Uſe of it, 
it is certainly 
Since the foregbing Part, nd indeed 
5 all this Book :whs wrote, the following 


Tail, levied a Fine, und after ſuffered 
a wherein the Conuſee was 
Tenurit, Who vouched the ſaid 4. and 
there was no Deed to declare the Uſes, 
It was the Uſe of the Fine 
refulted to the Conuſur, and though 
the Intent of che Fine was to make a 
Penant to the Pyacipe, yet no Uſe or 
Truſt can be averr'd/fince the Statute of 
Frauds. Bat Lord Chief Juſtice Holt, 
and the Count of Q fs Bench, held 
the cotitraryz for at Common Law · the 
Uſe-was always intended to beto the Co- 
nuſee, and vas never aver d in Plead- 
ing. unleſs it were to the Uſe of a 
Stranger; then it (uſt be averrd, and 
held, the Party was in by the Fine, | 
| and a'good Penarit to che Pre, and 

. * 4 


Caſe has bern reſolved: A. Tenant in 


that the Statute of -Frauds extends not 
to Uſes that arife by Operation of 
Law, but to fuch ID to third 
Perſons, which are Truſts, and ſince the 
Statute, neither Conuſor nor Conuſee 
can by Parol aver the Uſe ta a third 
Perſon. 3 dun. B. R. Laxd Angleſeaagainift 
Lord Altham. Vide Latch. 259. This 
Calc is reported in 2 Sakk. 676. hut he 
Has miſtaken the Year, for it was not 
8 of le cl but 8 . alſo in a B 
intit s in Eguity, f. 16: 

I find in 1 ee | 
& is ſaid, that in ſume Caſes a Recove- 
ry may be Lp . 
the Præripe but this I take 
0 be, K. Ne Reco- 
very is Tenant in Fee; for: Eſtoppels 
bind not the Iſius in Tail, becaule he 
claims Paramaunt par formam Doni iz 
and 10: is the :Caſe of Huli and Mya, 

1 Cro. 388. One RIginald and his Wife 
dein d m Fee, Jute. 4xoris, by Inden: 
_ let the Land Haleud à die datus, 
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for Life of the Leſſee, rendring Rent, 
with a Letter of Attorney to deliver 
Seiſin: The Attorney made Livery the 
ſame Day, ſecundan formam Charts. 
Leſſee enters and pays the Rent: The 
Wife dies: The Heir before Entry {uk 
fers a Common... Recovery, and the 
Oourt held the Leaſe. void, and Livery 
the dame Day it bears Date void, and 
urged that the Leſſee entring, and pay- 
ing the Rent, he is Tenant at Will, and 
not a Diſſeiſor but admitting it a Diſ- 
Jeilin, and there was no Tenant to the 
Praæcipe, yet held he and all Pg un- 
dier him eſtopped. 

| -+.:To,make/a gd Tenant to the Pri 
. |  cipe,. in order to ſuffer a Common Re. 
+ K . it may be done either by Fine, 
1. 3 Feolfment, Leaſe and Releaſe, or Bar- 
thy — te . gain and Sale enroll'd; and this latter 
| Way by Bargain and Sale ſeems good be- 
25 2 


e eee, fore Enrollmen 1 the Deed be enrolled 
WY within fix Months by relation; for in 
74 ge Cul X } Min bin vo 
: fell 


" 0 A 4 
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ſell Land by Deed, and before Enrol- „ 
— | 


ment, bargain and fell again, and the 
\ | firſt Deed is mrolled within fix Months, 
|| the” Bargain and Sale is good, which 
1 fhews the Freehold was in the firſt Bar- 
is gainee, otherwiſe could not transfer it. 
2 Inſt. 67 5. Ny 106. 2 Oro. 53, 409. 

Owen 150. Dyer 219. Moore 41. yet 
in Practice, I have known ſome very 
| Able Counſel refuſe to let the Recovery 
be ſuffered till the Deed of Bargain and 
Sale, that makes the Tenant to the Pre- 
cipe, is inrolled, Which is certainly the 
ſafeſt Way, though good, if intoll'd 
aſter . ,, 7 
lf the: Tenant to the Precipe be made 
by Feoffment, Care muſt be taken that 
Livery be duly made before the Reco- 
very; if it be by Leaſe and Releaſe, it 

mult be duly executed before the Re + 4 

very, and | F 1 $I 

covery,: and not helped by antedating * . 


itt though nothing is more common 


the Deeds to Meſiminſter, 
Era 1 | 
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execute them after the hh gi taken 


at Bar. 


A Writ of Entry was returnable = 
Anden Martini, 26 Nov. being a 
Monday, the Term ended the Weadneſ- 
day following; the Leaſe and Releaſe 
were dated the 26th, and 27th of Now. 
and the Recovery taken on . Wedneſday 
the 28th at the Common Pleas Bar, 
and ill, for it appear'd on the Face of 
the Recovery, that there was no Te- 
nant to the Pretipe, for the Writ of 
Entry was returned befote the Releaſe = 
bore date; and though the Prothono- 
aries, and ſome able Men held it good, 
yet on good Adrice, it was hdd Wo- 
nious. 
Upon — of the Gale a. 
omg ma the Recovery is certain» 
og for {tnce a Recovery was fuf- 
| Los of or Wy a the 25th'of 


be otherwiſe preſum d but that the Te- 
nant on that Day appear'd to the Writ, 


Nov. vis, Quinden Martini, it cannot 


and Ju was then given, and 
the r Date the 2 7th f 
Nov. it plainly appears there was no 
Tenant to che Procipe, becauſe Judg- 
ment was given Quinden Martini; and 
though be” Recovery was taken at Bar 
the 28th, and ſo noted by the Ser- 
jeants, yet the Judges take no No- 
tice of that, and of nothing but what 
on the Recard. 

Norte, By the Circuitiers it is ſaid, that 
all Deeds to make a Tenant to the Pre- 
cipe, ought to be dated before the Term, 
becauſe the Term is one Day in Law, 
and all that is done in the Term relates 
to the firſt Day, and a-Deed after cannot 
be given in Evidence; but that may be 
eaſily cur'd, by raking an Exemplifica- - 
tion of the Writ of Entry. 

If Tenant for Years be made re- 
nant to the Pracipe, it does not extin- 
guiſh his Term. 1 Mod. 107). 

IF a. Recovery be of long flanding, 
the Judges, who do all they can to ſup- 

12 port 
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6 . 


port them, will preſume there was 2 
good Tenant to the PrecipeF'and. if 
ſuch a Recovery be given in Evidence, 
will intend there was a good Tenant to 
the Precipe at the Time of the Reco- 
very, ſo will preſume a Surrender of 
Tenant for Life. 4 Cro, 455 3 Lu. 
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"ny L Perſons iy Gaſſer 8 
Recoveries, but thoſe: diſabled 


by Law, and this Diſability ariſeth ei- 
ther from the Common or Statute Law. 
By Common .Law Infants are diſabled 
to ſuffer Common Recoveries, and to 


5 cen this linter it wil W | 
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ſee what Privilege the Law allows In- 
fants in Adverſary Writs. 
It is natural that thoſe, ak by Rea 
{on of the Infirmity of their * have 
not the full Uſe of Reaſon, and want 
Experience in the Management of their 
Affairs, ſhould be under a legal Diſa- 
8 of prejudicing themſelves; but 
as Nature has not fix d an Age or Time 
certain when young People come to the 
Firmneſs of Reaſon, ſome. attaining it 
ſooner than others, therefore for the 
publick Tranquility, che Common Law 
| _—— all —— Infants till they are 
RN Vears old, becauſe till then 
: poſed not to have a Firm- 
a nell ak. of. ] vg — or Diſcernment * 
ble to —— their Affairs. 

The Learning when and in what 
Caſes an Infant ſhall have his Age, and 
when not, is of great Extent, and 
not 9 44x 5 to be handled here, but 
only to ſhew. ſome; few Rules for the 
e understanding the Matters in 


hand; 
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hand z and therefore the Common Law 


allows Age to an Infant in by Deſcent, 


dut not by Purchaſe; the Reaſon 1 

-when he comes to the Land by Deſcent, 
he is in by Act of Law); but a Pur- 
chaſe is his own Act: So an Occupant 
mall not have Age. Hob 239. 14nd. 21. 


6 Co. Rep. 4. It . doubted whether ati 


Infant ſhall have his Age in a Ceſſavit. 


My Lord Coke, 2 Inſt. 401. 8 R. 44. 


ſerms to be of Opinion that he ſhall 
bave his Age, but T. 2'5 Edw. z. 9. is 


againſt it; but it ſeems my Lord Coke's 


Opinion is Law, for this is a Statute 


 ughly Penal, and therefore by Equi 


extends not to Infatits ; for as in a 

-ſavit, the Defendant, by tendering ele 
Arrears, and giving Security, may free 
hümſelf; fo the Law would be unrea- 
ſonable to oblige an Infant to a Tender, 
when by Intendment of Law he has 


not Reaſon to know what to tender. 


In Attaint, Diſceit or Error, the Pa- 


| 101 I for Nomage, but in 


Error, 


4 Trey of Common coveries. 4 

Error, to reverſe a Fine, the Tenant T. 

being an Infant, and in by Deſcent, -: 

had his Age. Jenk, Cow. 2 2 Oo. 3 

2 M. 19 H. 6. 25. Moore 847. 1 

Abr. 251. 1 Rol. Rep. 251. | mY 
In Dower Age is not raindable, nor 

in Formedon in Remainder, but in 


Formedon in Deſcender it is, 6 R. 3. 
Thus to ſeveral Ends and to ſeveral 


the Common Law privileges 
their Infancy, 


— 


Purpoſes 
Infants from Suits during 
and in other Caſes not, all grounded 
on ſolid Reaſon; but in all Suits againſt 
an Infant, if he appears by Attorney it 
is Error, for two Reaſons ; firft, be- 


cauſe: he is preſumed not to ha Diſ- 
eretion to make one, and the Law will 
not put it in his Power to hurt himſelf, 
, if he be decew'd, he has Nobody 
againſt whom he has Remedy; and for 
theſe Reaſons, if in a Common Reco- 
very an lafant is Tenant or Vouchee, 
and appears and pleads, or vouches ei- 
ther in Perſon or by — it is er- 


roneous. 


E *roneotis. © 'Stiles e 2 walls Ah. 396 
a N G0. Elis. 158, 172. 1 Jones 318. 
It was long dubious whether a Com- 
. 25 & ca mon Recovery ſuffer'd by an Infant, by 
1154 — Guardian was good; and in Mary Por- 
3 mond Cale, cb. 10 Rey. 43. the better 
* 17 Heer Opinion ſeems to be that ſuch Recove- 
ries are erroneous ; but that Point is 
now ſettled, and it has been the com- 
mon Practice to do it by Priry Seal on 
weighty Reaſons, which has ſome Re- 
agen with the Civil Law, where: 
the imperial Authority ſupplies the De- 
fect of legal Age. . 0 pon producing 
this Privy Seal to the Court of Com- 
mon Pleas,” they admit à Perſon of 
known Ability and Integrity to be Guar- 
dian, and on ſhewing the Neaſons for 
fuffering a Common Recovery, and 
proving: that it is for the Infant's Ad- 
vantage, it is done in open Court. 
And in this Caſe the Judges have uſed 
to examine very ſtrictly into the preſent 
n * take the Conſent of 
27 thoſe 
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thoſe in Remainder) and into the Ends 
and Purpoſes of ſuch Recovery, and to 
be'attended with the Writings and Par- 
ties in Court or at their Chambers, be- 
fore they admic a Guardian, and ſuffer 
the Recovery to be in Court. 
But then if the Recovery 
double Voucher, the Queſtion will be, 
by what Conveyance the Tenant to the 
 Pracips muſt be made, ſince all Deeds 
made by an Infant, except a Feoſſment, 
are void, and therefore it muſt be done 
by Fine or Feoffment; and this Admit- 
tance by Guardian, and the Reaſon of 
it, is grounded on M. 9 Edw. 4. Pl. 10. 
Writ of Right againſt an Infant who 
appeared by 9 and vouches 
and loſes, and Judgment given againſt 
him, and there ſaid, if a Guardian miſ - 
behave himſelf, the Infant has an Ac» 
tion againſt him, and the Court will 
admit of no Guardian, but ſuch a one 
as is ſufficient and able to anſwer the 


© BE Infant 


4 Twins of anon Retains. 43 


be to be with. ... 
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. .veries, there was a Writ to examine 
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Infant any Loſs or eee f 
But nom there are frequent parlia 
ments where Bills are often paſſed to 
enable Infants to make Settlements ; 
this Method of Infants ſuffering Reco- 
veries by Privy Seal is ſeldom practiſed. 
The next legal Diſability. is Cover- 
ture, but the Law does not favour Co- 


verture ſo much as Infancy; and 


therefore a Recovery by Huſband and 
Wiſe is g antiently pears by 
ory il 4 


Feme Coverts; ; and the firſt Mention 
of ſuch Examination is 43 Ed. 3. 18. 


but now it is wholly diſuled in Com- 


mon 1 though it ſtill remains | 


in Fines. | 
A Common Recovery ſuffer by 


Huſband and Wife bars the Wife of her 


Dower, though ſhe has no Recompence. 


2 K. 7. 78 Plowd. 5 14. 1 have 


heard fome learned Men Queſtion this, 


becauſe 


becauſe the Woman has then no Eſtate 

in Eſe; but wih Submiſſion, the ſame 
— be faid againſt a Fine, and the 
Common Recovery eftops her as Party, 
and the Recovery diſaflirins her Hul- 
band's Title to the Lands of which ſhe 
was dowable.. 

If Lands are given to Huſband and 
Wife, and the Heirs of the Body of the 
Huſband, Remainder to a Stranger, and 
the Huſband diſcontimues by Fine or 
| Feoffment, or grants the Land by Leaſe 
and Releaſe, or Deed of Bargain and 
Sale inroll'd, and a Writ of Entry is 
brought apainſt Conuſee, Feoffee, or 
Grantee, and he vouches the Huſband 
z lone, who vouches the Common Vou- 
chee; this Common Recovery is 
and bars the Eſtate Tail and all Re- 
n ai iders, but not the Wife's Eſtate. 
Bit if Lands are given to Huſband and 
Wife, and the Heirs of their two Bo- 
dies, Remainder over to a Stranger, and 


be Huſband alone diſcontinues, and a 
K 2 Reco- 
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Recovery. is ſuffet d, this is no Bar to 
the Entail or Remainders; ſo if Lands 
ars given to Huſband and Wife, and the 
Heirs of the Body of the Huſband, and 
the Writ of Entry is brought againſt the 
Huſband alone, and he vouches the 
Common Vouchee, this is no Bar to 
the Entail or Remainders; and the Rea- 
ſon is in the firſt Caſe, there is a gc 
Tenant to the Precipe, and d 
comes in as Vouchee of all Eſtates he 
ever had. But in the ſecond Caſe the 
Eſtate Tail and Remainders are not 
barred, becauſe the Wife having a 
Joint Eſtate of Inheritance with her 

Huſband, the Recompence muſt follow 

the Eſtate, and a Recompence which 
goes to a Sole Eſtate cannot extend 
to a Joint Eſtate, as has been obſer- 
ved before. And in the third Caſe the 
Wife has a Joint Eſtate for her Life, 
and the Huſband ſeiz d jointly with her, 
and there being no Moietys between 


198 R 
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the entire Eſtate, the Remainder de- 
pends on che particular Eſtate they both 
jointly have, without Dirilon; - and 
when the Huſband alone takes the Te- 
nancy on himſelf, though it is good by 
Eſtoppel, yet not according to the In- 
tereſt he has in the Land, and when 
he is vouched and enters into Warranty, 
he ſhall be intended Donor of that par- 
ticular Eſtate which the Tenant had 
when he vouched, and of no other 
Eſtate ; and this is a ſole Eftate only 
by Eftoppel, and not a Joint Eſtate by 
Entireties with his Wife; and as the 
Vouchee comes in, ſo the Recompence 
goes, which is only to the ſole Eſtate 
of the Huſband, and not to the Re- 
mainder, for that does not depend on 
2 Sole, but Joint Eſtate; ſo that by 


Reaſon of the Recompence the Remain» 
der is not barr'd, it is at large, not- 
withſtanding the Eſtoppel, which goes 
not in Privity to him in Remainder, 
being a Stranger to the Tenant ; _— 
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there is no 


9 R. 140, 2 Rol. Ar. 39 5. Stiles 3 20. 


4 Leon. 26. 1 4nd. 44. 162. et. 


Dal. 37. 
If Lands are given to Huſband and 
Wife, and the Heirs of their two Bodies 


begotten, and a Writ of Entry is brought 


againſt the Tenant of the Precipe made 


by them, and they come as Vouchees, 


and vouch the Common Vouchee, this is 
a good Common Recovery. $0. where 


Lands are given to Baron and Feme, 
and the Heirs of the Body of the Wife, 


or to the Wife, and the Heirs of has 


Body, and a Writ of Entry is brought 


againſt both, and they vouch the Com- 
mon x Hit hag ſo 11 a Man has Land 
wherein his Wife has a Ar- 1 
Dower, a Recovery bars . 


514. 
Uſe of himſelf for Life, Remainder to 


his Wife in Tail, Remainder to both 


* their 


Common Recoveries. = 
Occaſion to fuſilfy, ecauſeb 
the Title is falſe. 5 Co. Rep. J. 3 R. 6. 


Huſband makes a e ee to 4 


„ 


A Trratiſe ot᷑ Common Netoveries-: 7c 
their Heirs, and a Precipe againſt him 
and his Wife, and they vouch Com- 
mon Vouchee, this Common Recovery: 
bars not the Entail, becauſe he was not 
ſeiled of the Eſtate Tail. M. 12 E. 4. 
Nl. 16. Dyer 25, 26. Owen 129. If 
Huſband and Wife be Tenants in Special 
Tail before Marriage, Remainder to 
Baron in Tail Male, Remainder to . 8. 
in Fee, Baron alone makes a Deed of 
Bargain and Sale to make a Tenant to 
the Præcipe, who vouches the Huſband, 
and he the Common Vouchee, and 
doubted if it barr d for a Moiety, the 
Eſtate being made before the Coverture, 
ſo that there were Moieties between 
them; but in this Caſe Husband and 
Wife died without Iſſue Male, whereby 
the Special Tail limited to them was de- 
| termined, and the ' Husband having a 
1 Remainder to his own Heirs Male, this: 
] Remainder was barr'd, and the Remain» 
der to . S. 3 Lev. 108. from all which 
Caſes it may be obſerved, that the Huſ- 
\5ÞD1 | band, 


* — 


band, whether ſeiſed jointly with his 

1 * Wie, whether by Moieties or Entire- 

_ ties, or ſeiſed only in Right of his 
II. Wie, may create an Eſtate of Freehold 
during the Coverture, and thereby make 

à good Tenant to che Precipe, withont 

his Wife's joining; and this now is in 

conſtant Experience and Practice, and 
faves the Charge of &'Vine |: -: 

A s to Ideots and Madmen, the Law 
has ſo high a Regard to Matters of Re- 
cord, that à Fine levied, or a oP 

_ fuffer'd by them is unavoidable ; 
to prove this, there is a notable _— 

Hugh Lewis, in Conſideration of 60 J. 

1 ii enfeoffs N. Williams of the Manor of 
—_ D. and F. Williams is bound to. Hugh 

= Lewis in a Bond of 1001. for Payment 

13 of 50. J. Williams deviſeth the Ma- 
Wi nor to Milliam Mynns and his Heirs, 
| and dies, Milliam Wynne pays the 501. 

to Hugh Lewis, who levies a Fine of 
the {aid Manor to William Wynxe, and 


1. by * found Hugh Lewis was an 
141 Ideot, 


n "_ 
— — - —— 


4 
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Ideor, 4 Nativitate, ind held the Fine 


good, for both Hugh and his Heirs ate 


eſtopped to ſay he was an Ideot; and 
the Court would rather Judge the Of. 
fie void, than bring this judicial AG 
in Queſtion, or the Judgment of the 
Court en b 0h * Fine. 1 " 
16 3. 


F ere is a le val: Diſability'3 1 e. 2 1 
therefore if Tenant. in Tail be attaint, © <#- 2 
and an Office found, the Land granted 


to 4 who alls it to K As Rin a 


Common. Recovery, and therein vouches 
Tenant in Tail, 'the Remainders are 


not barr d. Godb. 218, But Allen in 


1 Keb. zo. contra Arguendo, 1 Keb. 
398. But + notwithſtanding the Opi- 
nion in Goab. yet it ſeems there is ſuch 


à Scintilla Juris in the Tenant in Tail, 
after an Attainder, that by a Common 


Recovery, if there be a good Tenant 
to the Precipe, he may bar the Iſſue, 
Reverſions and Remainders; for if the 
King pardon the Partys and reſtore — 
. Lan 
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> 
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| and if an Alien be Tenant in Tal, this 
is a good Eſtate Tail, but not deſcen- 


+ ak 4 78 8 ” - o . \ 8 8 P 
. EL = = q 1 8 
* 0 * E 4 
* ' 
„ 


Load, though the Attainder is in Force, 
bar the Entail. 
legal Diſability, 


Alen is alſo another 


dible to his Iſſue, 9 R. 141. But if 
Lands are given to an Alien in Tail, 
1 to C. in Fee, the Alien ſuf- 


fers a Common Recovery, and after 


.  an-Office is found, chis Recovery bars 


C and the King. has a good Fee; for 
till Office he was ſeiſed, and there was 
a good —— the Precipe, Goal. 


102. Nous 1 


Beſides theſe n and legal Diſabi- 


litigs before · mentioned, Conveniency, 


Pecency and Order hinder ſame from 
ſuffexing Recoveries, and therefore the 
King cannot ſuffer a Common Reco- 


very, for if he ſuffer a Common Re- 


covery, he muſt be Tenant or Vouchee; 
and in both Caſcs the Demandant muſt 


£gunt againſt. him, and there muſt he 


Judges againſt him, Shich, the Law 


does 
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Abe eee * 
does not fuffer, fo canmot come in as 
Tenant by Receipt; but if the Pavry | 
| have any Warranty, ann Em 


in Aid. 1 O. 96, 9. | 
ed ere thoſe that G f 


Ocher Perfons 


Act of Parliament, octaſtoned- by the 
3 Common Receveries: And 
by the rr H. 7. cap. * c. 20. 

it is end, That ff any W 4 
whick had or hereafter ſhould *. — 
Eſtate in Dower for Liſe, or in Tuil 
join 1. with her Husband, or only. te 
herſelf,. or to her Uſe, of any Mariors, 
c. of the Purchaſe or Irheritanet of 
her Husband, or give to the Husbund 
and Wife in Tail, or for Eiſe, by any 
the Anceſtors of the Hisband; or 
cther Perſon or Perſons — to the 
Uſe of the ſaid Husband, or of his 
Anceſtors, and have or ſhall hereafter, 
being Sole, or with after taken, 
Husband fuffer a Recovery, &e. then 
the ane to be vom, and that then 
* 2 it 
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1 u ſhall be lawful to the Perſon or Per- 

Wl | | dons, Oc. to whom the laid Manors, 1 
2 Ve. belong, after the deceaſe of the I 
_ ſaid Woman, to enter, &c. provided this '1 

1 Ac extend not to any Recoveries had 

= with the Heir next inheritable to te 
Woman, nor where he or they that | 
if | next after the Death of the ſaid Wo- 
ill man ſhould have the Eſtate. of Inheri- | 
we. | tance in the ſaid Manors, @c. be aſ- 
| ſenting or agreeing to the ſaid Recove- 
s | ries, where ſuch Aſſent i 1s of * 
| Ki enroll d. 
This Act was made to "PAY a very 
| great Abuſe crept in by the frequen 
1 | Ile: of theſe Common Recoveries; 3 for | 
1 | being now become one of the Common | 
J Aſſurances of the Realm, and the com- N 
nl | mon Method uſed to bar Entails, Join- 

If | "IN treſſes who had been advanced by their 
Husbands, and had Eſtates Tail limited 

to them by their Husbands, or their 
| Anceſtors, and which Eſtates were de- 

Hgned for the Benefit of their Iſſue, 


4 frequently | 


p 
= rage : —— — — — 
- — — b — — — — by 


22 . an oh... 3 . —_— a 
— — — — - — — > — —— 


A Trogtiks'6k omen Necttiobien MP 


frequently uſed theſe Common Reco- 
veries, among other Diſcontinuances 
this Statute mentions, and. thereby gave 

theſe Eſtates from their Iſſue an Huſ- 
band's Family. To remedy this A- 
buſe this Act was made; and to prevent, 
not only every Bar, but every Diſcon- 


tinuance, and to preſerve the Entail 


for the Benefits of the Iſſue inheritable 
by Force of it; and therefore. if 4 
makes a Feoffment in Fee to the Uſe 
of himſelf and his Wife, and the Heirs 
of their Bodies lawfully begotten, 4. 
has Iſſue B. and dies, the Feme is diſ- 
ſeiſed, B. releaſes to the Diſſeiſor, and 
has Iſſue C. Feme releaſes to the Diſfei- 
ſor, with Warranty, Diſſeiſor ſuffers a 
Recovery, and vauches Feme; B. dies, 


his Iſſue may enter. g R. 59. 


If Tenant in Fee marries, and has 
Iſſue a Son, the Wife dies, Baron takes 
Aa ſecond Wife, and ſettles his Eſtate on 
himſelf and his Wife, and the Heirs of 
their two Bodies — to be begat- 


wp 


ten, and has Hue another son, and 
dies, the Mother and her Sn mute 8 
Tenant to the Preripe, againft whom a 
Writ of Entry is brought, and he vou- 
ches the Mother, and ſhe her Son, and 
he the Common Vouchee; this a | 
Recovery, and bars the Eſtate 
Tail, and all Remainders and Rever- 
fions; for the Intent of the Act was 
not to fave the Eftate only for him that 
was Heir apparent, but for the Iſſue of 
that Entail; and the Proviſo of the Act 
extends to him next inheritable, and 
that is in this Cafe, the Iſſue in Tail, 
R. 59. 1 Fones 31. Hob. 33 2. Mac 
Bilanz Cale, which en chisvery Cafe 
but turned on another Point; and 
wherever the Heir in Tail conveys or 
aſſures the Land to another, and the 
Wife releaſes or confirms with Warran- 
ty to perfect the Aſſurance, it is not 
within, 65 Act. 3 N. 80. 
If a Man makes a Feoffment in Fee 
to the Uſe of himſelf and his Wiſe 
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in Tail, Remainder to the Husband in 
Fee, and dies, and leaves a Daughter, 
his Wife enſeint with a Son, the Rever- 
ſion deſcends to the Daughter, though 
the Mother and Daughter join in a Re- 
covery, yet this 1s void as to the aſter- 
born Son. 3 R. 61. 
To bring the Feme within the Com- 
paſs of this Act, the Proviſion muſt 
come purely from the Baron or ſome 
of his Anceſtors ; and therefore if one 
be ſeiſed of Lands in Fee, and has H- 
ſue two Daughters, and on the Mar- 
riage of one agrees, in Conſideration 
of 1501. and the Marriage, to levy a 
Fine to the Husband 1 | 
the Heirs of the Body of the Daugh- 
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ter, if the he Hucbeod dies leaving Ilfue 


by her, ſne may by Common Recovery 
bar this Fntail ; for it is out of the Act, 
being a Proviſion made by her Father, 
and the Conſideration of 150. was 
not regarded. But if Husband and 
1 in this Cale {ell the Land, -and 


purchaſe DF. 


AA/Aptatito.af:Comamon Recoveries. ; 
purchaſe other Land with the Money, 
and ſettle it as aforeſaid, this is within 
the Statute, and ſhe cannot by a Com- 
mon Recovery bar the Iſſue, for the 
Money was the Husband's, and this a 
Purchaſe made by him within the Sta- 
tute. Falm. 21, 32, 216, 217, 1 Jon. 
13, 254. 2 Go. 624. Oo. car. 244. 
Plomd. ab qc; 1 Inſt. 366. 

A Man ſeiſed of Land in Fee, le- 
vied a Fine to the Uſe of himſelf for 
Life, and after to his Wife in Tail, Ge- 
neral Remainder to a Stranger in Fee; 
this is within the Words of the Act, 
and out of the Intent of the Act; for 
limiting the Eftate to her and the Heirs 
of her Body, with Remainder to a 
Stranger, ſhews be meant any Iſſue of 
her Body ſhould inherit by any other 
„Husband. Cro. El. Bo „„ 

A Man ſeiſed of Lands in Fee levied 
. & Fine to the Uſe of himſelf for Life, 
and after to his Wife and the Heirs of 
| her Body by bim begotten, they both 


having 


* 


— — 


| Iſſue, ſuffer a Recovery; and 


havio 

1 If: 365, b. ſaid it is void; but 
cannot ſee how this can be Law, for 
the Huſband and Wife joining, may 
bar their Iſſue by a Recovery. 2 Cro.47 5. 
A Man ſeiſed Jure Uxoris, they two 
levy a Fine, and Conuſee grants and 
renders the Land to them in Special 


Tail, Remainder to the right Heirs of 


the Husband, they have Iflue, and the 

Husband dies, ſhe marries again and 
ſuffers a Common Recovery; this is 
within the Letter, but out of the Mean- 
ing of this Act, which extends not to 


any Caſe bur where the Eſtate 18 by 


Gift or Conveyance of the Husband or 
his Anceſtors ; and here originally the 
Eſtate moved from the Wife. 

Tf there be Great Grandfather, 
Grandfather, Father and Son, and the 
Great Grandfather ſeized. Jure Uxoris 


. 


before the Statute of Uſes, ſettles the 


Eſtate to the Uſe of the Grandfather 
for Life, Remainder to his Wife for 
. M | Life, 


32 nn. Common Recoveries, 


Life, Remainder to the Father and C. 
his intended Wife, and the Heirs of 
their two Bodies, Remainder to the Son 
in Tail; Great Grandfather dies, and 
then the Statute of Uſes is made, his 
Wife enters, Father dies, and 2 his 
Wife, with an after-taken Husband, 
ſuffers a Common Recovery, and held 
to be within the Meaning of this Act; 
for the Land was the Great Grandfa- 
_ ther's, and the Settlement equivalent to 
an immediate Gift made to the Father 
and his Wife, and the Donors are the 
Baron's Anceſtors. Bendloe 40. 

If the Baron alone ſuffers a Recove- 
ry of the Wife's Lands, ſhe may enter 
after his Death ; for as the Stat. 11 H.7, 
hinders the 1 of the Wife, 
ſo 32 H. 8. c. 28. makes the Husband's 
not prejudicial to the Wife, who at 
Common Law was on a Diſcontinuance 
put to her Cui in Vita, but by this Statute 
may enter, 2 Inſt, 681, | 


164 i 1 . 
1 The 


The next Stat. that diſables particular 5a. zz 1.8. 


cap. 31. 


Perfons from ſuffering Common Reco- 
veries, is 33 H. 8. cap. 3 1. whereby a 
Common Recovery ſuffered by Tenant 
for Life, without the Conſent of him 
in Remainder or Reverſion, was made 
void. This Statute is at large in Raſtal, 
printed in 1618. By this Act all Re- 
coveries againſt Tenant for Life or by 
the Curteſy, Wc. are void; but if at- 
ter this Act Tenant for Life had made 
a Leaſe for Years, and the Leſſee had 
made a Feoffment, and a Precipe had 
been brought againſt the Feoffee, and 
he had vouched Tenant' for Life, this 
was out of the Statute, becauſe Tenant 
for Life was not then ſeiſed for Life, 
and had only a Right, and the Eſtates 
in Remainder and Reverſion were turn'd 
to a Right; and at Common Law a 
Recovery againſt Tenant for Life with 
Voucher on a lawful Warranty, with 
a Recovery in Value, was a Bar to him 
in Remainder or Reverſion, which this 

| M2 Statuts 


1 — Recoveries, 

Statute remydied; and the Reaſon was, 

becauſe the particular Ellas and Re- 

mainder were but one Eſtate and one 

Warranty extended to both, and ſo 

the Recompence in Value extended to 

both Eſtates. 10 R. 44, 45. But this 

| 4. 6 fe, Statute: is repealed by the Stat. 14 Elix. 

2. „ 6.8. which 9 filler Proviſion for 

Jes Keener by 4, * AvOIding, Recoveries ſuffer d by Tenant 
. ee. for Life, and ſuch others. 

— ilbe next Statute relating to Com- 

e 0 5 mon Recoveries is 34 & 35 H. 8. c. 20. 

= whereby it is enacfed, that if the King 

give any of his own Manors, Lande, 

Oe. or cauſe or procure another in 

Conſideration of Money or other Lands, 

to give any Manors, Oc. to any of his 

1 Subject or Servants in Tail, in Recom- 

= | nce of their Service, Remainder to 

1 che Nuß in Fer- ele or Fee tail, ſuch 

=. Eſtates Tail are not to be barr'd ; for 

thereby it is enacted, That no feigned 

Recovery hereafter to be had by Aſſent 

* Ns * any Tenant or Te- 

nants 


- pants in Tail, of any Lands, Tenements 
and Hereditaments, whereof the Rever- 


ſion or Remainder at the Time of ſuch 


Recovery had, ſhall be in the King, ſhall 
bind or conclude the Heirs i Tal; but 
that after the Death of every ſuch Te- 
nant in Tail, againſt whom ſuch Reco- 
very ſhall be had, the Heirs in Tail 
may enter, hold and enjoy the Lande, 
c. recovered according to the Form 
of the Gift in Tail, the ſaid Wer 
notwithſtanding. | 


It is vexata Queſbio, * far at C He l. 
| mon Law a Remainder veſted in the , * 
King was diveſted by Recovery and r / 


- continuance; and this very Act was 
made to prevent theſe Recoveries bind- 
ing the Iſſue, but extends — where 


the Gift was by the King or his Procure- 
ment. Before 7 ute Of an 


when theKing created aconditional Fee, 
there was no Reverſion, but a Poſlibili- 
ty in the King; and if the Donee had 
| _ and aliened, the King's Poſſibility 


— 1 


w. 


f 
| 
| 
| 

| 
| | 

| 
4 
1 


was barr'd, as well as that of a com- 
mon Perſon; but the Statute of Donir 
turned that Poſſibility into a Reverſion, 
fo that the Queſtion is, if, at this Day, 
one make a Gift to 4; in Tail, Remain- 
der to B. in Tail, Remainder to the 
King in Fee; if in this Caſe A. ſuffers 
a Common Recovery, this bars A. and 
his Iſſue, and the Remainder to B. but 
not the King's Reverſion, for that can- 
not be diſcontinued or put to a right, 
or pluck d out of him by the Act of a 
chird Perſon; and therefore the Diffe- 
rence ſeems: to be, that by an AQ in 
[Law a Remainder or Reverſion max. be. 
divelted out of the King, but not by 
A of the Party; as if there be Te- 
nant in Tail, Remainder to 4. in Fee, 
Tenant in Tail diſcontinues in Fee, 
and takes back an Eſtate to himſelf for 
Life, Remainder to the King in Fee, 
Tenant in Tail dies, the Iſſue is remit- 
ted, and the Remainder pulled out of 
the King, and veſts in 4. but the Act 
Wee of 


A Trratite of Common Recoveries, 2; 


of - the Party as a Fine or Common - 
Recovery, ſhall never diveſt any Eſtate, 
Remainder or Reverſion out the King; 
but if a Recovery be on good Title 
againſt Tenant in Tail, — the King 
has the Remainder by defeaſible Title, 
there it ſhall diveſt the Remainder out 
of the King, and reſtore and remit the 
right Owners. Plowd. 483, 553. Dyer 
344. 2 R. 53. 8 R. 76. 1 Inſt. 3 54. 
6 Roll. Abr. Jit. Common Recovery. 


In the Reſolution of that Caſe; Moore 4 


the Court was of Opinion all was e 
barr'd till it came to the Crown ; and Ty 
ſo is Brooke, Tit. Aſſurance, Pl. 6. and 
ſo is the common Opinion, that the 
Crown 1s not barr'd. 

If one make a Gift in Tail, and the 
Crown deſcend to him ; or if the King's. 
Anceſtor, not being King, make a Gift 
in Tail, and the Reverſion deſcends to 
him, the Eftate Tail may be barr d. 
2 R. 15. . makes a Gift in 

6k | Tail, 


33 A Kxtatite ot Common Recoveries, 
Tail, Remainder an Fee, he in Remain - 
der grants his Eſtate to another for 
ee, Life, Remainder to che King in Fee, 
, on Condition to be void on Payment 
, . by Tenant in 


| Owe 4 Condition 3 for the Grant was void, 


| oo Long Ll 2 R. 5 2. Noy 132. Telv. 149. 1 Leon 8. 


Evi Tenant in Tail of the Gift of the 
. , King, makes a Gift in Tail, the ſecond 


. l. ee is not within the Statute; for 
| 7 is Eſtate, as far as it could diſaffirm 


the Reverſion of the King, though it 
could not take it out of him, and his 
Poſſeſſion, was injurious to the Eſtate 
given by the King. Jones 251, © 

If the King grant an Eſtate Tail, re- 
ferving the Reverſion to himſelf, and 
after grants the Reverſion to another; 
Tenant in Tail may ſuffer a Common 
moſt and thereby bar the Rever- 


If 2 Subjelt, by the King's Provi- 
ſion or Procurement, makes a Gift in 
1 Tail, 


* 


A Treatite of Couunon Recoveries, 3s 
Tail, and then grants the Reverſion to 
the King for Life or Years only; in this 
Caſe the Eftate Tail, Remainders and 
Revetſions may be all bad by a n, 
Wach Recovery. 
If there e in Tail, ma- 
der or Reverſion in Fee to another, and 
he in Remainder or Reverſion, by Deed 
of Bargain and Sale enrelfd, bargain 
and ſell his Reverſion to the King; or 
if one covenant to fland ſeiſed to di- > ; 
vers Uſes, Remainder to the King in 
Fee, if Tenant in Tail, in either of 
theſe Cafes ſuffers a Common Reco- 
very, this bars theſe Reverſions.  - 
In the Earl of Cheſfterfreld's Cale, it 
was held by all the Judges of England, 
that if the King make'a Gift in Tail, 
ſaving the Reverſion to himſelf, and 
afterwards give Leave to the Tenant in 
Tail to fuffer a Common , and 
to that Intent the King grants the Re- 
verſion to others on Truſt, after the 
Recovery had, to re«convey it to him, 


E ATreatiſo06 Common Rec 
the Tenant in Tail ſuffers a Comman 
Recovery, this. bars the Entail and Re- 

* 1 verſion, and is not within this Statute, 

= becauſe the Reverſion was once ſevered 

I | from the Crown, and the Privity of 

= | Eſtate gone; and the Statute mult be 

1 abb to 'reſlxain Common Recove- 

I Ties, where the Reverſion is in the fame 

= Plight that it was at firſt, without any 
Alteration. Hard. 4009. 

In the great Cale of the Earl of Der- 
by, the Queſtion, among others, was, 
If an Eſtate Tail created by King Ri- 
chard III. which after by a private AQ, 
of the Fourth of James I. was, limited 
otherwiſe to the Heirs Male of that 
Family, Reverſion in the Crown, was 

= -- within this Statute ? And the Judges 

| were of Opinion, that notwithſtanding 

I 2 this private Act of Parliament made 

| | ſome Alteration, (viz.) the Tenants ! in 

Tail to be Tenants for Life, with Re- 

: | mainders to their Sons in Tail Male, 

| 3 | hong all el Limitations being within 

1 | 3 the 
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thi Cup of the firſt Entail, as the 
King was Donor, the Iſſue could not 
be barr d by Fine or Common Reco- 
* Naym ym. 33 8. * | 

If the King, m Conſideration of Mo- 
ney, or other Conſideration by Way of 
Proviſion, procure a Subject to ſettle 
his Lands on one of his | Servants in 
Tail, for Recompence of Service, by Deed 
of Bargain and Sale enrolled, with Re- 
mainder to the King in Fee; and all this 
on Record, the Tenant in Tail 
a Common Recovery, bar his 


cannot 


Iſſue; and the latter Words of this 


Act (had done or ſuffered by or againſt 

any ſuch Tenant in Tail) muſt te in- 
tended where Tenant in Tail is Party 
or Privy to the Ad, be it by doing or 
ſuffering that which ſhould work the 
Bar, and not by mere Permiſſion. As 
if Tenant. in Tail of the Gift of the 
King, Reverſion to the King Expectant 
is diſſeiſed, and Diſſeiſor levy a Fine, 
and five Years paſs, this bars the Eſtate 
Tail. And ſo if a collateral Warranty 

N 2 be 


92 A Tetatiſe of-Common. 


| 2 proſecuted by Agreement of Parties, 


be made by the Anceſtors of the Do- 
nee, and the Donee {after the Warranty 
to deſcend, without any Entry made in 
the Life of his Anceſtor ;- this binds,. 
becauſe he is not Party or Privy to any 
Act either done or ſuffered by or againlt 


him. 1 Iaſt. 373. Moore 46 7. Sid. 166. 
contra. 3 Co. 595. 1 Gro. 13. 11 R. 78. 


Telv. 72, 73, 74. 8 R. 77. 1 Aud. 46. 
Vide in the Appendix a notable Caſe on 
this Stat. in the Earl of Derbys Family. 


| fe e 1 que, 14 Eli. | The next Statute relating to Com- 
— 


mon Recoveries is 14 Blix. 6, 8. where» 
by it is enacted, that all Recoveries had 


or by Covin, againſt Tenant by the 
Curteſy, — in Tail, after Poſſi- 
bility bo Iflue, extinct, for Term of 
Life or Lives, or Eſtates determinable 
on Life or Lives of any Lands, Tene- 
ments and — ng whereof 
ſuch particular Tenants are ſo ſeiſed, 


or againſt any other, wich Voucher 
over of ſuch particular Tenants, or of 
* ns * or Title to any ſuch 

parti- 


. Recoveries. 
particular Eſtates from henceforth (as 


againſt the Reverſioners or them in Re- 
mainder, or againſt their Heirs and Suc · 
ceſſors) ſhall b. be clearly void; provided 
this Act ſhall nat prejudice any Perſon 
that ſhall by good Title recover any 
Lands, Cc. without Fraud, by Rea- 
ſon of any former Right or Title, Alſo 
every ſuch Recovery had by the Con- 
ſent or Agreement of the Perſon in 
Reverſion or Remainder, appearing of 
Record in any of the King's Courts, 
| ſhall be good againſt the vey ſo aſſen- 
ting. 
Though the Stat. 32 K. 8. E 
Calficienaly 3 gainſt Common Recoretics 
ſuffered by Tenant by the Curteſy, Te- 
nant Apres Poſſibility, Tenant in Dower 
or for Life, yet ſeveral Inventions were 
ſet on Foot to evade that Act, all 
uvhich were fully remedied by his AQ, 
44 El. and therefore if any of theſe 
Tenants now ſufter Common Recove- 


_ either 2s immediate Tenants or as 
Vouchees, 


| Vodehees ren oh Aſſent, and to 
the Prejudice of him in Rererſion or 
Nemainder, ſuch Recoveries are void, 
and bar not the Reverſion or Remain- 
der, and are Forfeitures; ſo that if Te- 
nant for Life be made Tenant to the 
Precipe, or coines in as Tenant in Law 
Voucher, the Recovery is void; but 
he in Remainder agrees, then it is 
gr 80 if there be Tenant for Life, 
Remainder in Tail to'4. Remainder to 
B. with divers Remainders over, and a 
Pracipe is brought againſt Tenant for 
Life, who vouches 4. and he the Com- 
mon Vouchee, this is a good Recovery, 
and bars all Entails, Reverſions or Re- 
maindere. So if one ſeiſed of Lands 
in Fee, Cs has Iſſue two Sons, A. and 
B. by his firſt Wife, and a Daughter by 
his ſecond: Wife, and deviſe his Land 
to his Wife for Life, Remainder'to B. 
in Tail, and dies; in this Caſe the Re- 
verſion deſcends. to A. his eldeſt Son. 
oh a Writ of Entry is brought againſt 
the 


1 5 


the Wife, and ſhe vouches B. who vou- 
ches the Common Vouchee, this is a 

Common Recovery, and bars the 
Remainders and Reverſion, though the 
Heir in Reverſion never aſſented. If 
a Writ of Entry is brought againſt Te- 
nant for Life, and he makes Default 
after Default, and then the next in Re- 
mainder is received, or if he prays in 
Aid of them next in Remainder or Re- 
verſion, and they vouch over, this is a 
good Recovery. And though the Stat. 
11 H. J. 32 H. 8. 1 rhe 
Recovery Call be void, 4 is, only to 
the Heir, Iſſue or Remainder- Man, as 
the Caſe happens, bur it is d among 


the Parties. 
As to Eccleſiaſtical and Spiritual per- 


ſons, as Archbiſhops, Biſhops, Dean 
and Chapters, . Parſons, 
e. a Common Recovery b them i is 
prohibited, as well as other Alienations, 


5 ſeveral Aids of rent 
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mon Aſſurance, may be ſuffer'd 
[1 Things that a Writ of Covenant 


q Common Recovery being a Com- 
of a 


Hor levying of a Fine lies; only it lies 


not De Foſſato Signo Piſcar” Carocat terre 


Eſtoveriis Homagio Fidelitate Servitiis fas 


ciend de bovata terra Mariſt ſelione terræ 
Gardin' Corag Crofto virgat' terra Fodina 
Minera Mercat' ; though Uſe has alter d 
this in ſeveral _ : -But a 8 
Recovery may be of an Honour, 3 

Elle Meſſuage, Curtilage, 
Dove-houfe, Land, Meadow, Paſture, 


_- "Underwood, Chapel, River, County, 


Warren; Rectory, View of Frank- 
pledge, Waite, Eſtray, Felons Goods, 
F. FR Deodands, 


MVSEVM 


BRITANNICVM 


: 


Deodands, Furze, Heath, Moor, Tithe, | 


Oe. | | 
It may be alſo of an Advowſon, Ti muſt be 
4 R. 74. lo de annua Pentione foe — ene wo 


ö cauſe - appendant t 
redditu, becauſe Common Recoveries are Nn; i ! 


Common Aſſurances, 5 R. 40. Pop. 2 2, % note bow 


it can be of an 
2 Veni. 32. 2 Roll. Rep. 67. So it may Advony in, | 
be of a Rent de Novo; and therefore Gol ne 2 - 145% 


if one grants a Rent to B. in Tail, Re- ** berg 


mainder to C in Tail, by a Common # w nor 
Recovery, the Remainder to C. may be of Emrry in 
barr'd. Sid. 285. 2 Keb. 55. But if ser 5, 


one grants a Rent in Tail to B. B. ſuf- #2979; 


fers a Common Recovery to the Uſe of and fo peo. 
C. and his Heirs. B. dies without Iſſue, fone few Ar- 

the Rent is determin'd, becauſe by the 4 Wiha 
Common Recovery the Rent cannot be Foie or OY 
enlarg d, to the manifeſt Prejudice of the 
Tertenant, and the Recovery cannot 

give the Rent a longer Continuance 

than the Grantor gave it. 2 Lutw. 


1225. 1 
Buy a Common Recovery a reputed 3 
Manor may paſs, 1 Lev. 28, So Lands 

wy O within | 7 


3 


8 A Treatiſe af Colmmon Recdveries: 


within a Liberty; as if K. and C. be 


two adjacent Towns, and Tenant in 


Tail of Lands in both Towns being 

within the Liberty of 8. ſuffers a Com- 
mon Recovery of Lands in both Towns, 
but the Record is only in the Town of 
S. and Liberties thereof, yet held good 
to pals the Lands in C. Sir Robert Ot- 
ways Cale, 2 Vent. 3 2. 

The Pariſh of Ribton and Vill of Rib- 
ton, but the Vill not co-extenſive with 
the Pariſh, J. S. was ſeiſed of Lands 
in Tall un the Parilh and out of the 
Vill, and by Indenture of Bargain and 
Sale enroll'd, covenants to levy a Fine 
and ſuffer a Common Recovery of 
Lands in the Pariſh of Ribron, which 
were levied and ſuffered, but the Fine 
and Recovery were only of Lands in 
Ribton ; and argued that this would not 
extend to Lak in the Pariſh of Rb» 
ton, becauſe Diviſion of Pariſhes is only 
an Eccleſiaſtical Conſtitution, and that 
of Towns and Vills Civil ; and where a 


Place F 


A Treatiſeof Common Recoveries, 


Place is named in a Record, it is only 
intended of what is Civil; but held b 
the Court, that this being in the 9 
of a Common f, Which is a 
Common Aſſurance, ſhall have a fa- 
vourable Conſtruction, and the Deed, 
Fine and Recovery are all one Aſſu- 
rance, and held good, and that the 
Lands paſſed. Hard. 2 2 5. Oo. Car. 206. 
1 Mod. 206. Hutt. 106. C. Car. 270. 
1 Fones 309. 150 

A Recovery may be of Lands in a 
Place known, though it be neither a 
Vill or Hamblet, as well as a Fine may 
be of Lands in a Lien Conus. 2 Mod. 


49. 
2 If a Man have a Moiety or third Part 
of Lands, and ſuffer a Common Re- 
covery of the whole, the Moiety or 
third Part paſſes, and ſhall be to ſuch 
Uſes as are declared by the Common 
Recoveries. So if Lands are given to 
two, and the Heirs of their Bodies, Re- 
mainders in Tail, one ſuffers a Reco- 
O 2 | very 


x60 ATreatiſe of Common Recoveries. 


very of the whole; in that Caſe, as 
well the Tenant as Vouchee, may E 
pleading abate. the Writ: But if the 
4 Writ is admitted good, the Moiety well 
| - | paſſes to ſuch Utes as are declared by 
23 the Deed that leads the Uſes of the 
Common Recovery, and the Jointure 
is ſevered, 3 R. 3. 80 if one ſeiſed 
3 of a third Part. of Land, bargains and 
g ſells a Moiety, and a Common Reco- 
11 very is had of a Moiety, this is 2 _ 

| Recovery of an entire Third, and not Jy 


« of à Moiety of a third Part. Cro. 
ca. 0 

1 Copyhold Eſtates a by Law Te- 
3 | nancies at Will, Secundum confid? Ma- 
3} neu, and being in their Inſtitution only 
$1 impleadable in the Lord's Court, Com- 9 
| | mon Recoveries are not ſuffered of T7 


them in the Court of Common Pleas. 

It was long Agitata Queſtio, whether 
F Copyholds were within the Statute of 
I! | Donis, and might be entaild. My Lord 
—_  - Coke, in Heydon's Cale, 3 R. 8. is of 
1 | 1 Opinion, 


A Treatiſe of Common Recoveries, 101 
Opinion, that Copy holds could not be 7 
entailed without a Cuſtom, and that 
the Statutes co-operating with the Cuſ- 
tom, they might; this is, indeed, a 
little dark and unintelligible. But my 
Lord Hale was of Opinion, they were 
within the Statute of Entails, and might 
be entailed as well as other Lands, 
3 Lev. 327. And indeed this ſeems ra- 
tional; for as 4 Copyholder of Inheritance 
had Power by Surrender to make any 
Eſtate ; ſo when Entails were legitima- 
ted, it feems no way contrary to Rea» 
ſon, that he might limit an Eſtate Tail. 
The Books indeed are very unſettled, 
and many learned and elaborate Argu- 
ments on both Sides, but the better 
Opinion ſeems to be, that they may be 
entailed without a Cultom ; but yet 
though they may be entailed without a 
Cuſtom, yet no Recovery can be had of 
them at Common Law, as well becauſe 
in the Eye of the Law, they are only 
Tenancies at Will, as becauſe the Copy- 
| holder 
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Holder cannot make any Tenant to the 
Precipe, but by Surrender. The Way 
there fore to luer a Recovery of a Co- | 
pyhold entailed, is either by committing = 
a Forfeiture, as in Grantham and Cop- 
ley s Caſe, where one William Savill, be- 
ing Tenant in Tail of a Copyhold, makes 
a voluntary Leaſe for twenty-one Years, 
without Licence of the Lord, in order 
to commit a Forfeiture. The Leaſe Was 
preſented at the next Court, and the 
Lands ſeiſed into the Lord's Hands, and 
Milliam Savill appointed the Forfeiture 
to be to the Uſe of Arthur Savill-and 
his Heirs, and à Cuſtom found that 
theſe Forfeitures were uſed to bar En- 
| taile, and held 'good, 2 Sand. 422, And 
in the Caſe of P:lkington and Stan- 
hop, the Cuſtom was, Tenarit in Tail 
ſhould commit a Forfeiture, then the 
Lord to make three Proclamations, and 
ſeiſe the Copyhold, and then to grant 
it to the Copyholder and his Heire. 
And another Cuſtom to bar Eſtates 
1 Tail 
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Tail and Remainders, which was, if 

Tenant in Tail made a Surrender to 

the Purchaſor and his Heirs, the Pur- 

chaſor committed a Forfeiture, on 

which the Lord ſeiſed, and on the 

Proclamations made, the Eſtate Tail 

and Remainders were barr'd. , Sid. 315. 

1 Keb. 7 52. 2 Keb. 127. and where 
there is none of theſe Cuſtoms, the 

uſual Way to bar an Entail is thus: 

Tenant in Tail of the Copyhold Eſtate 

ſurrenders to one to make him Tenant 

to the Præcipe, id eſt, to a Plaint, who 

is admitted, and then a Plaiat in the 3 

Nature of a Writ of Entry in the Poſt 1 

is brought againſt him, who vouches = 

the Tenant- in Tail, and he the Com- 

mon Vouchee, and lo a Recovery had; 

then the Recoveror ſurrenders to the 

Uſe of Tenant in Tail and his Heirs, 

Who is admitted accordingly, and there- 

by the Eſtate Tail and Remainders 

ert ng Ent. 206, . . 10. 


As 
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Demeſne, the Common Recovery is 


good, and ſtands. in Force till reverſed 


by the Lord, by Writof Diſceit, 4 Leon. 
123. as in the Caſe of a Fine levied 

of Antient Demeſne Lands. * * 
A A Recovery may be had of a Truſt 
. 1 = | Eſtate, as where ſhy wy que Truft in 
: * Tail is in Poſſeſſion with Remainders 
over, under the Truſtees, who have 


the legal Eſtate, and ſuffers a Common 
Recove IR though in this Caſe there be 
Ten an? to the Precipe, yet this 


pol ay will bar both the Eftate Tail 
. . and Remainder and Reverſion; ; for a 
OTIS ru being a Creature of Fquity, any 
» 2 Jad 5/1994 me legal Conveyance or Aſſurance o Ceſtuy 


4 Operation on the - Truſt as it ſhould 
2 have had on the Eſtate in Law, in Caſe 
I the Truſtees had joined; for otherwiſe, 
Truftees by refuſing to join, or not 
being capable to execute the Truſt, 
might hinder the Tenant in Tail of 

that 


As to Recovery, of Lands in Antient 


 __ que Truſt ſhall have the ſame Effect and 


Feoffment of Caſtuy 4 U, good 3 


that Liberty to diſpoſe bf his Eſtate 
and bar the Entail, Remainders and Re- 


verſion therrbn expeRtant; which the 
the Law gives him as incident to his 


Eſtate, 2 Chanc. Rep. 63, 79. And fo 
was the Caſe of Eaton v. Collier, folemaly 
argued at the Rolls, 19 Decem. 1701. 


which 1 heard and obſerved, and 1 KB now 


the conſtant Practice of Equity, which 
Lene may be grounded on the Sta- 


R. 3. which made Recovery or 


Feo 


A Man ſeiſed in Fee of Lands be · 
Fore the Statute of Uſes, to the Uſe of 
J. in Tail, the nw 0 Uſe enfeoffs 
C. and V. who enfeofts others to the 
Uſe of F. duting his Life, Remainder 
to his Son in Tail; the Son has Iſſue, 


and dies, and a Writ of Entry was 
brought againft J. and a Recovery had: 
J. dies, the ſurviving Truſtees enter, 
g held chat the Recovery binds the 

01.07 | Froffees 


— 
«. 
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Feolices only ng” the _ of 7. 
Common Recoveries being Gain 
1 have a benign and large 
Conſtruction, and therefore every Thing 
as incident, appendant or appurtenant, 
paſſes by chem as in other Common 
Conveyances, and the Acres in Com- 
'mon Recoveries are computed according 
to the Cuſtom of the Country, and 
not ſtrictly according to the Statute De 
Terris menſurandis. 6 R. 67. 
If a Common Recovery be ſuffered 
of a Manor and 1 500 Acres of Land, 
and the Manor comprehends :3000 
Acres of Land, yet all the Land paſſes, 
for a Common Recovery is now a 
Common Aſſurance of Lands, and by 
Pracipe of a Manor, even in Adverſary 
Writs, all the Manor and Lands ns 
as has been ſhewed before in the Chap- 
ter of Tenant to the Precipe 3 but the 
Danger is, becauſe there is a ſeparate 
and diſtinct Fine; 3 for a Manor in the 
Aliena- 


— Recoberies: 3» 


Alienation Office, People often, to ſave 
that Charge, leave out the Manor : 
Now M the Manor is left out there, 
no more i barr d by the Recovery than 
the Number of Acres contained in it; 
but even in this Caſe, the Judges E.. 
give as favourable a Confiruttion as 
may be, ſince now a Common Reco- 
very is no more than a Common Con- 
veyance uſed to convey an Eſtate Tail, 
and not _ a Manor, but a reputed 
Manor paſles by a Recovery, tho' there 
be no Freeholders now: Let if it was 
formerly a Manor, and ſtill retains the 
Name of a Manor, it will, as ſuch, 
paſs. in a Fine or Recov „ and what- 
ever is Part of it will 6 R. 66, 
67. Co. Car. 308.., Vide Ge. Elix 52. 
contra 1 Len 28. 1 Keb. 1 
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of the Difference vetween Cai; 
mon Recoveries with ſingle. 


* Uoucher, and thoſe * —_ 


| 8 may be had OE with- 
out any Voucher, or with ſingle, 
double or treble Voucher; if there be 
a Recovery had without any Voucher, 
the Iſſue in Tail is not bart d, for the 
Recompence in Value being the Reaſon 
of barring the Iſſue, a Recovery by 
Default, Confeſſion, or Nient dedire, 
binds not the Iſſue, for he has no Re- 
compence, and is not eſtopped by his 
Father 9 4 gment; for he claims Para- 
mount the Eſtoppel, 1 formam Doni; 
and therefore in tliis Caſe the Iſſue may 
fallify. gan os 


If 


2 


— 109 | 
If the Recovery be with ſingle Vous» . . 
Oar, this is good to bar tate the 2 * 2-5 
Tenant was in Poſſeſſion nes the Time . 
of the Recovery, but noother Eſtate; if. ood oo et 
with double Voucher, and the Tenant — ES | 
Tail comes in as Vouchee, then it bare 
all the Eſtates he has in Poſſeſſion, and . 24 
all others, though diſcontinued” anda, e 
turned to a Right; ſo that a . 
LS 
Recovery, with a double Voucher, is — ee 7 7 
in all Caſes moſt ſaf; and the true 75 
Reaſon of this Difference between 27 ,, ; 
Common Recovery with ſingle and dou- = -*-: hn 
ble Voucher is, that in a Common Re- r 
covery with ſingle Voucher broughe -- <= "7 
againſt "Tenant in Tail, who vouches > — 
over the common Vouches; if the Par- r / 
ty be in of another Eſtate, the Iſſue , , 
after Tenant in Tail's Death, may plead bi, 
Nient Tenant e brevis nec un 
poſtea, and ſo the Recovery void, 
Ä he is not eſtopped, for at the Time 
_ * ad Not ane Tenant of the 
EY is Eſtate 


* 
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Eftate Tail, he can have no . 
over of that Eſtate, for he was no 
ſed of it, and a Common R 
does not prove the Tenant was ſeiſed of 
an Eſtate Tail, but ſuppoſes it, and at 
the Time of the Recovery, he being in 
of another Eſtate, the Iſſue has right 
to the firſt Entail, notwithſtanding the 
Recovery; and if the Iſſue enters after | 
the Death of Tenant in Tail, he is re- 
| mitted; ſo if Tenant in Tail diſconti- 
nue in Fee, and repurchaſes the Land, 
and grants a Rent and dies, the Iſſue 
ſhall hold it diſcharged; and though 
the Anceſtor has Judgment to recover 
in Value againſt the Common Vouchee, 
that binds not the Iſſue, for he cannot 
recover in Value of the firſt Entail, for 
that was diſcontinued, and a new Eſtate 
taken, and the Donor cannot warrant, 
by Reaſon of the firſt Entail, becauſe 
the Tenant is in of another Eſtate, and 
this Recovery in Value cannot go to 
the Eſtate Tail, becauſe the Tenant was 


- 
— 5 


in of another Eſtate, and whether the 
Tenant in Tail ſhall recover in Value 
againſt the Donor or his Heirs, or a- 
gainſt an Eſtranger, by Reaſon of a 
Releaſe with Warranty, is all one; for 
the Land recovered in Value againſt 
the Donor, (who, by Suppoſition in 
Law, is always ſuppo {a to be vouched 
by the Donee, who ſuffers the Com- 
mon Recovery) or Releaſor, muſt be 
an Eftate Tail, as well in one Caſe as the 
other; but if he who recovers in Value 
was not in of the Eſtate Tail, then the 
Land recovered in Value cannot go in 
Lieu of the Eſtate Tail; for it is a 
Rule that an Eſtate Tail ſhall never be 
avoided by a Recovery in Value, if that 
which is recovered in Value comes not 
in Lieu of the Eſtate Tail, which it 
does not in this Caſe, and therefore it 
defeats not the Eſtate Tail, but that 
n to the Iſſue; and by his En- 
getting the Poſleſſion, that accou- 


pl with _ Right, remits him; and 
this 
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this being no more than 4 Recovery on 
- a falſe Title, amounts only to a Dil 
continuance. 
II one gives Lands to +. in Tail, ond 
after J. recovers in Value againſt the 
Donor, of this Land recovered in Value 
the Iſſue ſhall have a Formedon, ſo is 
rl in Ys, becauſe the Land reco- 
| in Value, is in Lieu of the Lands 
loſt by the Recovery; and that very 
Land ſhall be ſaid to be the Gift of the 
Donor, becauſe it comes in the Place 
and in Recompence for that which was 
given and evicted by the Recovery, But 
if J. S. gives Lands in Tail to B. and 
after B. We againſt C. by a Releaſe 
with Warranty, this Land recover d 
ſhall not be ſaid to be the Gift of J. S. 
but of C. 80 in the Caſe of a Recovery 
with ſingle Voucher, where the Tenant 
is in of another Eftate, the Land re- 
covered in Value cannot be in Lieu of 
1 the Eſtate he was not ſeiſed of when he 
| was Tenant to the Precipe, ſo the Re- 
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covery is no Bar to the Iſtue, who can 
never be barr d but where there is a 
real or poſſible Recompence by Recore- 5 
ry in Value. And therefore, if there be 
a Woman Tenant” for Life, Remainder | 
fo 4. in Tail, Remainder over in Fee; 
Feme and 4. intermarry, and ſhe and 
her Huſband levy à Fine Sur Copnizanct 
de Droit come ceo, and the Lands are 
render d to the Wife for Life, Remain- 
der 57 3 Huſband in Fee, and 5 
uffer 4 Common Recovery, 
5 Voucher, this is no Os the to the 
Enrail, for the Huſband was not AH 
of the Entail at the Time of the Re- 
covery, and the Pine was no Diſconti- 
erarice, according to Coke, 1 R. 761 4. 
8K. 15. 4. And by the Render 2 new 
Eflate is given, ſo the Recompence ex- 
tends: to the new Eſtate, not to the old 
one. 80 ff 4. dies without Tue, Re- 
mainder-Man in Fee may enter. Cro. 
El. 828. Moore Fl. 870. So if Tenant 
in Tail diſcontinue, and take back an 
Q Eſtate 


* 
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Eſtate in Fee, and a Precip ; is brought 


againft bim, and he vouches the com- 


mon Vouchee, this bars not the Eſtate 
Tal, but emy the new taken Fee. But 
if Tenant in Tail diſcontinues, and 
a Precipe is brought againſt the Diſcon- 
tinuee, who vouches Tenant in Tail, 


| who vouches over, this bars effectually 


the Eſtate Tail; for he who comes 
in as Vouchee in Judgmen t of Law, : 
comes in Privity Eſtates he ever | 

had before, ha the precedent Eftate 
on which the Voucher depends, is di- 
veſted, diſcontinued and turned to a 
Right; for in this Caſe, where he 


comes in as Vouchee, he comes not 


only in of the Eſtate he has in Poſleſ- 


ſion, but of the diſcontinued Eſtate, 


and all other Eſtates, and the Recom- 
in Value, which he has or poſſi- 
bly may have, bars the Iſſue. 3 Les. 
Moore 634. Owen 130. PI | 
If a Writ of Entry be brouphe 2 
gainſt Tenant in Tail, and he vouches 
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the ene n et and a Common 
Recovery is had, this is good, and bars 
the Eſtate Tail, if the Tenant be then 
in Poſſeſſion of it. So if Lands be 
gen to 4. in Tail, Remainder to 
the right Heirs of B. "then living, and 
a Writ of Entry is brought againſt 4. 
and he vouches the Common Vouchee, 
this a good Recovery, and bars the 
 Effate Tail and Remainder. . 
If Tenant in Tail be diſſeiſed, Lg 
ſuffers a Common Recovery, with {in- 
ple Voucher, or if Tenant in Tail 
make a Feoffment of the Land, 'and 
take back an Eſtate to himſelf in Fee 
or in Tail, and ſuffers a Recovery with 
ſingle Voucher, the Entail is not 
barred, for the Reaſons herein before 
alledged, but by a Recovery, with a 
| double Voucher; in all theſe Caſes it 
is barrd: And therefore, if Tenant in 
Tail levies a Fine or makes any other 
Conveyance, and a Precipe is brought. 
againſt. t the Grantee, who vouches Te- 
A: - | nant 


_—_ 


116 A Treatiſe of Common Recovouies; | 
nant in Tail, and he vouches over, . this 
bars the Eftate Tail. 80 if the Conu- 
ſee. or Grantee. makes a new Eſtate to 
the Tenant in Tail, or he diſſeiſes 

the Conuſee or Grantee, and then 
1 rants to another, and a, Precipe is 
15 brougbt againſt the Grantee, and he 
vouches the Tenant in Tail, and he 
vauches the Common Vouchee, by * | 
all the Eſtates are barr d. 
I Lands are given to J. &. 15 * 
Heirs Male of the Body of . his Wife, 
and he have Iſſue a Son, and his Wife 
dies, he diſcontinues and takes back an 
Eſtate to him and his Heirs Female of 
his ſecond Wife; and after, diſcontinues 
again, and takes back an Eſtate Tail to 
him and the Heirs of his Body; and 
after diſcontinues again, and a Writ of 
Entry .is * againſt the laſt Diſ- 
continuee, and he vouches Tenant in 
Tail, and he vouches the Common 
Vouchee, this Common 1 ban 
all he Fla Tal. Le F 
I It 


A-Treatils of Commer: Revoventes. * 
If before the Starute' of IAſts, 4 had 
been: Tenant in Tai, and had made a 
Feoffment in Fos to R and B. B. had 
made à Froffment to C. to the UIſe of 
A. und his Wife, and the Heirs of their 
two Bodies, and the Wife had died, and 
A. had enter'd on C. the Feoſfee, and 
made a Feoffment in Fee, and 4 W 
cipe had been againſt the Feof- 
fee; who vouches 4 and he the Com · 
mon Vouchee, this bars all the Eſtutes. 
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by Tenant in Tail, bars mot — 
the ilſue, but all Remainders- and Re- be 
verſions, which would. take Face "_—_ . "= 
3 the | 
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cdqme Determination of the Eftate Tail, 
whether the ſame be in Eſſe or Contin- 
gent - and all former Eftates, Leaſes 
Charges made by 


him in Remainder 


or Reverſion. And the Reaſon why Re- 


mainders and the Charges made by 
them that have them are barrd, is col 


lected from C 


apells Caſe; for at Com- 


mon Law the Remainder was only a 
Poſſibility of Reverter till the Statute 
of Doni; and on that Statute the 


Judges, by Conſtruction, turned this 


Recovery 


out of that Statute, and an inherent 


Foſlibility into a fix d Eſtate, called a 
Remainder or Reverſion. Now as a 


was a Conveyance excepted 


Privilege annex d to the Eſtate, as by 
it the Tenant in Tail could have barr'd 
the Remainder ; ſo he may all Charges 


made 


* 


LY 
* 


And as 
had been 


bound by a Common Recovery, ſo had 
thoſe that claim under him; for the 
Recoveror in a Common Recovery is _ 


— 1 
of an Eſtate he has gain d under Tenant 
in Tail in Poſſeſſion, Which Eſtate is 
no Ways ſubject to the Charge of him Nl 
in Remainder | or Reverſion, and the 
Charge of him in Lemainder can be 
only good in Reſpect of the Foſſibility 
that the Land may come in Poſſeſſion, 
which Poſſibility * —— by the 
Common Recovery, the Remainder is 
gone, 1 R. 61. Capell's Caſe, 4 Leon. 
150. Popb. 5. Moore 154. But the 
more ſolid Reaſon ſeems to be, that 
the Recovery the Eſtate Tail is extend 
and the Recoveror in of an ſſate, that 
by Suppoſition of Law, continues ſor 
ever; ſo that the Eſtate having a 
petual Continuance, no Charge of him 
in Reverſion can ever take Place. See 
this explained by Lord Chief Juſtics,- 
Hale, in 5 — and Hodſons Caſe, | 
2 Lev..28. and the Caſe on Lond Der . =: 
wenwater's RECOVery Was accordingly d- 57+ 07: 
termined, under the Act 4 Geo, 1. by 
the Judge delegated to hear Claims on 


3 * the 


— 
= * 
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2 ſkates, in which Caſo it 
was reſolved, that he ge no new E- 
ſtate by the Recovery, by Way af Pur- 

= Sadie of his old Eſtate, 
which by the Operation of the Reco- 
very, was extended into a bes.. 

and diſcharged of the Statute De Do- 
ai, Nehm. 2. and the Limitations and 

Reſtraints introduced by that Statute; 

Which 3 oC with common Ex- 
* ience ; for if "Tenant in Tail make 
ee not warranted by the Statute; 

or enter into a Judgment or Recogni- 
*2ance, and then ſuffer a Common Re- 
couery, the Leaſe and other Incum- 

brances are all good, which were be- 
| bone defeaſiblo by the Uſue; for the Re- 
cCoveror comes- in ſubj e@ to all the in- 

cumbrances: of Tenant in Tail and the 
Recovery opens, as we call it, and lets 

in all the-locumbrances ; and therefore, 
when a Man has to do with Tenant in 

Tail that i 1 incumber d with Judg 


# 
, 
1 
4 3 
7 
4 * 
. 
! 
7 o 
1 
[1 
1 i ; 4 
# S$ , 
b [ | 
4 . if 
* = 
! 0 
} 
bl Ll 
1 I ” 
1 | -.Þ 
; : 
4 : 
= \ [ b 
| Z | { 
4 ] 
CY [ . 
£ 4 
— 
o 
5 It 
0 . 
d { 
$7 l 
7 i _ 
' 4 
E * 
8 * a . 
4% N : 
4 
j » | 
' tif 
U 
9 | 
j < } 
- * 
I 
* | 
7 
d 
: 
6 E 
8 1 
. 
17 
- 1 
A ? 1 „ - 
W115 
F : 
- N 4 x 
* þ L 
Y ! 
= Y C 
I } o ; 
2 [1 > 
We 
1 
* 
; — 1 
c 1 
} . 0 
| 4 hb * 
5 IS | 0 
. 14 1 
F 3 
5 
[ Y 
_— - 
* 
5 
F 
P 1 _ 
LT 
er 
= is 
{8 
3 
* bo 1 
i - 
5 | | 
! q 
J fl 
1 | 
o 
[1 1 
« * 
0 3 
K : „ 
G ? 
* * 
c * 
h 
L 1 
| 


i | 
| 

F 
\ 

I 
1 
1 
1 
# 
1 
Il 
if 


Co ae — 22 a. am. aye. _ 
N 1 — 


$ n adns 


mr Judgments take Place of hs 
he gives. 

* nt in Tail incumber d with S 
tutes and . makes a Mort - 
gage of Part of his Eſtate for 500 
Years, and after, to gorroborate this 
Term, levies. a Fine Sur conceſſie for 
500 Years, with Proclamations to the 
Mortgagee; and the Queſtion was, 
Whether this Fine ſhould ente to the 


particular Advantage of the * 
or let in prior Incumbrances. F 


ward Northey was of Opinion, the 1 

let in all prior Incumbrances. _ Serjeant 
Turmxch, after great Confideratihjn, was 
of a_contrary' Opinion; but it ſees 
Sir Edward Norrbeys Opinion is the bet 
ter; for let us take the Caſe witllout 
the Fine, and then ſee what Operation 
the Fine Has. It is plain, that during 
the Life of Tenant in Tail, any prior 
Incumbrance was preferable to the 


Mortgage * W * cg 


ſufſer a Common Hecorery; for all the 3 


herd Cr 4 
_— 203 C. | 


dauer could n never avoid the pric | 
Incumbrance ; then what does the Fi ine 
1 ? That bars the Iſſue and gives uy 
uſee a Title as long as Tenant in 
Tail has Iſſue of his Body, though the 
Eſtate, which before was good only for 
Tenant in 'Tail's Life, and avoidable by 
his Iſſue, now) bars the Iſſue, and is 
enlarged and made more extenſive, And 
what Reaſon. can there, be that the 
Eftate thus enlarged, ſhould not have 
Oontinuance for other e, 
as well as the Mortgage? 1 really can 
Ke none; Suppoſe this had been a Fine 
Sur Conuſance de Droit come ceo, with 
Proclapffitions of the whole Eſtate, n 
will ſay but this lets in the Incum- 
rances, as long as Tenant in Tail had 
fſue of his Body, and they ſhould be 
preferred according 40 their Priority, 
what Difference is there then, betyeen 
2a Fine Sur Conuſance de Droit como ceo, 
and a Fine Sur Conceſſit, with Procla- 


ent 5 Truly none, a8 7 the Wg 


* — 


the Iſſue, only one is a Bar during the 
Term granted, (by the Fine gur conceſſit) 
and the other is a Bar as long as ther# 
is We ; ſo that it ſeems the Incum- 
brances will take Place before the Mort. 
gage; but the Caſe being never reſolv'd; 
as I know of, deſerves Conſideration: 
But if in this. Caſe Tenant in Tail had 
ſuffered a Recovery of Part, and de- 
clared the Uſe to the Mortgagee for 
.500 Years, no Doubt, all prior Jag. 
ments had been let in. 
A Common Recovery does not only 
bar the Iſſue, Remainders, Reverſions, 
and all Charges made by Remainder- 
Men, but eſtops all Parties; and there- 
fore, if Tenant in Dower, or a Joitt- 
treſs, join in a Common Recovery, they 
are barr d; and 1 Tenant 
to the Precipe, yet if the Party who 
ſuffers the Common Recorery have 8 
Fee - ſimple, he and his Heirs are eſtop- 
ped. 80 if a Man ſeiſed in Fee, be 
diffeiſed, the, Dilleiſee, during the Di- 
| R 2 ſeiſin, 


— —— 


12% ATreatiſ6of CommotiRecoveries; 


bound by 


ſeiſin, ſuffers a Common Recovery, 
though this be void for want of a Te, 
tant to the Precipe, yet the Diſſeiſee, 
and all claiming under him, are eſtop- 


pecd, . Cr. 388. So if there be Te- 


nant for Life, Remainder to Baron and | 
Feme, and their Heirs, and they ſuf 


fer a Common Recovery, or come in 


as Vouchees, this binds them and their 
Heirs, Stilen 3 19. And generally all are 
ound by a Common Recovery that 
chrmot falſify, 2 C. 592. And tho a 
dmmon Recovery bars the Iſſue, and 
Remainders and Neverſions, and all 
Things dependant, incident or derived 
out of the Remainder, yet it bars not 
Things collateral to the Eſtate Tail. 
200. 392. 2 Rolf's Rep. r 
Terunt for Life, Remainder in Tail, 
he in eu inder lets for Fears to be- 
gin after tho Death of Henam for Kite, 
ant after Tenant ſon hife ſuffers: a Ron 


_ covery Whereim Denant in Tail is von- 


andi hs 
Leaſe 


ehad, Benant for Ei dm, 


Wo — 


A Txtatiſe of Conimon Recoveries, 125 
Leaſe held good, for the Leſſee en 
ity. Cro. Eliz. 718. i Fe 

If Tenant in Tail grant a Rene nts 
Fee, or make a Leaſe, and 2 a 
Recovery, and die, the Recoveror can 
avoid neither of them, for he is eftops 
ped to 88 * Fee - 
ſimple. 5. * 
A Common Recovery 5 them: doom 
tingent Remainders — therefore if a 
Man is ſeiſed in Fee and deviſes to his 
_ eldeſt Son Fhomas, fon Life, and f he 
died without Iſſue ring at the Time 
of his Death, to Beonaru mother ot 
his Sons, and his Heirs; but if Thomas 
had iſſue living at his Denth, then the 
Fee to- main to the right Heirs d 
Thomas Deviſor dias, Thom enters 
and ſuffers a Common Recover - and! 
dies without Iſſue, and RU Lermers 
barr'd ; for Won hy- h Wil, had 
ans Blase ſor Lie — 


this 
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this merges not the Eſtate | for Life, 
contrary to the expreſs Will; but ba 
an Opening ſor the Interpoſition of. the 
Meſne Remaindere, when they happen 7 
1o the Eſtate here to Thomas, being for 
Life, and the Eſtate to Leonard contin- 
gent, the Recovery bars it. Sid. 47. 
um. 28, 1 Keb. 29, 19. Joner 57). 
Lev. 1. The Reaſon is becauſe the 
Recovery deſtroys the particular Eſtate, 
which is the Prop of the N 
lemunder: and 8 2 contins 
þ Remainder us linnted to depen® 
an Eſtate of Freghold, which is ca- 
40 ſupport a contingent Remain- 
der, it is always conſtrueiſ to be a Re- 
| inder, and not an executory Deviſe. 
Fad 2 0 Remaindex is contin= 


A Treattie ot Common Recoveries. 125 
Arher's Cale, o. El. 453. So if it he 
to the right Heirs of a Stranger living, 
for the Eſtate is certain, Bae the 
Perſon is uncertain,” Sd. 47. | 
Though a Common Recovery bars a "i 
contingent Remainder, yet it bars not 
an EXECUOrY Deviſe, nos ja {prin 
Uſe. It muſt; be owned, that People 
have been very ingenious in perplexing 
the Law; for theſe Terms are barba- 
rous and unknown, to the Common 
Law, and. therefore it will he fit 60 = 
what an Executgry Devile is. laws :'+ 
An Executory Deviſe is where an BY 
tate. deviſed E a Teſtator, is future, 
and 5 ariſe gn a Contingency; and is 
properly where ſuch an Eſtate is madgy 
by Will, which cannot, by the ſtrict 
beck; of the Common Law, take Ef- 
fe but the Party's Intention a — 
ing dun. dhe. Judges, by Conſtruc- 
tign, make it good. There are tW¼Ü˖?i 
Sorts of Execytory Deviles, one where 
the Whole * rel; 3, and t * 
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1 been eee 
is properly an Executory Deriſe: The 
other a Kind of future Deviſe, where 
che Nes does not paſs, but in the In- 
terinydeſcends to the Heirs, | 

- Theſe Executory Deviſes are permit- 
bed Propter rei neceſſitatem ; and ev 
Bxecutory Deviſe of a Freehold, mutt. 
be of & Fee, and on Condition; but 
when a particular Eſtate is limited, and 
the Inheritance paſſes out of the Gran- 

tor, then it d a Contingent Remainder ; 
but if che Fee veſts in any Perſon, and 

s to veſt in another, on a Contingen- 

4 cy, then it is an Exeeutory OED 
lich needs no Eftate to ſupport it, be- 

_ eavſe the Bflate deſcends to the Heir 
at Law, till the Contingency happene. 
A Man deviſes to one and his Heirs, 
und i he dies without Heirs, then it 

hall remain over to B. this is a void 

Dieviſe 5 for a Fee cannot mount on a 

Pee. But if a Man deviſes to A. - and 
his Heirs,” and if he die without Iſſue, 


——_ . S. them to 508. n 
* 


9 K T 
* 


23 1 Recoveries, 
firſt and other Sons in Tail Male, Re. 
mainder to the Heirs Male of the Body 
of+ Elizabeth Long, Remainder; to his 
right hleirs, And vir Edward Northey was 
of Opinion that the Remainder to the 
fiſt Son of J. B. was an Executory 

Device, but it ſeems this cannot be 
qonſtrued an Executory Deviſe, becauſe 
all Execatory Deviſes ware raiſed by 

Qonſtruction of Law, which makes 
the ſecond Deviſe precede the firſt, to 
ſupport the Teſtator ? Intentions (as in 
Manning s Caſe). Now in this Caſe 
there can be no ſuch Conſtruftion ;. 
And if che Remainder to the firſt Son 
f N B. be conſtrued an Executory 
Deviſe, then all the ſubſequent Re- 
mainders * 4 be conſtrued Executory 
Deviſes, or be void: If they are con- 

ſtrued Exceutory Deviſes, that: tends 
directiy to a Perpetuity; if they are 
conſtrued void, then the Will of the 
Teſtator is not performed 3 for he in- 
__ the fubloquen, Basen li- 
2 mited 


4 _ * 1 3 5 » ny * 
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A Teenrife of Colton Reroveies * 
mited to the ſecond and other S0 of | 
N. B. and the firſt and other 80 U 

V. and the Heirs Male of Blixabetb 
Long, ſhould take as well as the firſt Son 
of 75 B. But this Intention being con» 


trary to Law, the Remainder to the 
Hrſt Son of J. B. and all the ſubſequent 
Remainders are void. And of this 
Opinion were the Judges, but the Judg- 
ment was reverſed in Domo Procerum, 
and the Son of Elizabeth Long, though 
his Mother was living, had the Eſtate. 


Beamont ver. Long, in 4 Wine of Error a ft MET ate r | 


AF? A L.. 


Jure Uxoris, he and sz PS 


Cam Scaccarii. 
A. and his Wife ſiſed whe A 


hold Eſtate, 
Wife ſurrender to the Uſe of Huſband 


and Wife, and the Heirs of the Hul- 


Trin. T 
1723 erm, 


band; the Huſband ſurrenders to the 


Uſe of his Will, and aſter deviſes to 
the Heirs of the Body of the Wife, if 
he or they live to attain the Age of 
Fourteen Lears; and for want of ſuch 
88 . to the ot and his 


— 


83" * 


. B EINE». wo 


by whom ſhe: hat Iſſue E. the Hub) 
band] Lilfers n 


Ae dee Heim wf the Body of 
Mie. Nn. 262. It is ſaid 2-6 
H he to whom Exccutory; 
5 — 
Far d, 3 ere 
e Remainder be in Ae: £ 
2 Goninon" 


| — — in —— 
mon „this contingent, n W 
Aer karrd.' F R. 4a. Nn. 28. Sid. NN N | 
H. 2g. 2 Kebayy. 3 Rob. 389. FO 
G dfan-r(feifed-in Bea)lly Lafee 
LE Aadtace, ſeceles bis Eftate 2o-the Hie of 
08 P Remarntlerito Ah ©? 
F 1 F -nine Legrs, ft» \\ 
m—_— 3 + kes 1 lang, — 1 n 
1 1 Z -- andthe Heirs; to 
EE, oe ncht der the Decennie- 
"gf — e 
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Body of the, A, lanfully uu h be- 
5 gotten ;; and _ — ſuch Uae, 
then to che. Uſe of 4. for ninety/ nine 
Fears, if ſue lite 4 'Ramainder 
to the ſaid Truſtees, und their Hears, 
during the Life of the ſaid . but in 
Truſt for the Heigs of the Body of the 
faid 4. lawfully t be begetten g ani 
after the Determination af that Estate, 


dhe only Uſe of che Heirwafitbe Body 
of the 2 4. dae 1 | 
and C and D. muh Ake 
_ the Hems of ny yo f 
Sanger in e. ar. dies, 
— enters, and has a Son that attams to 
— — Vea of Age 3 
and Son cannot, in this Caſe, 
ie aw eve thereby. 
wainders; for the, 
E 


X Lennie Conn mee * 


and the Deach of the Haid, 4 chen tos 


* 7 f 
- 
* 


— 
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und no Entail executed; and ſo no Re- 
y can be where there is no Entall. 
It i true à Common Recovery would 
bar the contingent Remainder, if the 
Pruſtees, Who were in Truſt for the 
Heirs of her Body, joined; but that 
would prejudice M. and her Son; 


for on Gas Death, he that has the next 


Remainder veſted, would have the E- 


tate; ſo the barring the contingent : 


Ellarek, would be no Advantage, but a 
Diſadvantage to M. and her Sons, and 


all the contingent Remainders. 


A, Common Recovery bars not a 
d Executory Eſtate. So if one 
have an Eſtate in Fee, determinable on 
a Limitation or Condition; as if Lands 
are given to 4. and to his Heirs, until 
B. pays him 1004. and then to remain 
to B, and his Heirs: 4. ſuffers a Com- 
mon Recovery, tllis bars not B. but on 
Payment of the Money he ſhall have 
the Land. Palm. 13 2. Brid. 3. 80 if 


3 brought againſt the 
Mortgagee, 


* 
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Mortgagee, * ſuffers a Common 
Recovery, this bars not the Mortgagor; 
but if the 3 vouch * Mort - 
gagor, it is good, but it is no unleſs, 
po vouched. 2 Noll. Re. 222, 
2 Cro, 592. 1 Keb. 30. . 
II one has an Eſtate for * with 
Power to make a Jointure, and ſuſfer 
a, Common Recovery, his Power is er 
tinguiſhed; for the Eſtate to which the 
Power was annex d, is gone and forfei- 
ted by the Recovery. Aliter of a golla 
teral —.— to make Eſtates; as Where 
Executors had Power to ſell. Vent. 2 2 5; 
226. 1 Mod.” 111.1 * 34. 3 Keb, 
28 F at!+ gt e 
} Leaſe for, BG 1 1 =” Requainder 1 
B. in Tail, Remainder to C. in Tailʒj Re. 
mainder to the right Heirs of 4. Pro- I 
viſo that All have power to make : 1 
Laaſes ia Poſſeſſion, Reverſion, or Cony 
tingency, to commence after Death of 
B. without Iſſue. 4. makes à Leaſa 


er Vears, to commence aſter the 
K Death 


2 
— I 


Peith of B. withour ile, 2. ſufen & 

Contruor: Reco this bars the Leaſe, 

80 if an Eſtate be limi- 

| for Life, Remainder to his 

ar and kenckh sons in Tail Male, and 
for want of ſuch Iſſue, to Fruſtees for 

86 Years H any Tenant in Tail in 

Peleſſion, ſuffer a Commen Recovery, 

che Remainder for $00 Tears is barr'd. | 

Sie, oz. 1 Keb, 462. 3 Kab. 488. 
ue, 2 One made à Giſt in Tail, determing- 

te on che one! Nonpayment of 100k 

; Reminder: to . in Tail: Tenant in 

Tall, before the Day of Payment, ſuf. 

12 Ac 3 Recovery, 3 8 
pays nat the M uſe he 

LE Towne in Tal „en he fired 

tte Recovery, all is barr'd; 1 Mod. tt 1, 

r Keb. t. 3 Keb. 291, 

A ſubſecuent to the Bile 
Tail, as to riſe "after Failure of Iſſue 
Male, is barrable, as has been ſaid be- 

re, by Common 

Man __ 


Leaſe for too Tears to 
B. 


Recovery; but if a 


and; Daughter, and dies, the Son. died 


pm i * 
B. to cemmęnce aſter the Leſlor's 
Death, withonit Iſſue Male, in Truſt 
for P of Daughters Portions, 
and after, by another Deed, limits the 
Lands to the Uſe of him{dfifor Life, 
Remainder to his firſt and other Sons 
in Tail, a Common Recovery bars not 
the Term for 100 Years ; Pu the firſt 
Term was precedent, and the Eſtate 
created by different Deeds, but by the 
ſame Deed Alir, And the Cale of 
Goodier and Clarke, 1 Leu. 33 „ Was a 
| Settlement in Conſideration, ” Mar- 
riage, and a 10001. to the Uſe of the 
Huſband for Life, Remainder to his firſt, 

- lecond and tenth Son-in Tail Male, and 
af he died without Iſſue Male, Re- 
mainder to the Uſe of his Daughters, 
for a Term of Lears to raiſe. 1 5001. Re- 
mainder over. The Huſband has a Son 


without Iſſue, ſo the Land remained 
over, according to the Settlement ; and 
Fife . the a "Ou have barr'd 8 2 


this 


Oc, 
* þ * 
Ky os 


TALL — = 
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- I + > 4 
up * 
PFs 4 


148 A Trratiſe at Conunon Recoveries. 
0 73, „ this Term by a Common gecovery; but 
_— plain * Caſe was not lads {tas 
ive 29 ted z for it ſeems this Term created for 
Daughters Portions, was in another 
Sue Quere ie Precedent Deed made before the Settles 
ere ment, and then could not be barred. 
Since after 1 Keb. 462. And ſo held by the Lord 
_—_— Juſtice Holt, Andrews ver. Stroud, 
th T. 5 Anne, B. R. So the Difference is, 
when the Term is precedent to the Eu- 
tail, and when ſubſequent; ſo is Hud. 
ſon 's and Benſans Cale, 2 Lev. 26. but 
better reported 1 Mod. 108. | 
A4. - covenants. to levy a. Fine to 
the Uſe of himſelf and the Heirs Male 
of his Body, Remainder in Tail to ſe- 


veral others, Remainder to his own 


right Heirs, provided always; and if it 
ſhall happen that there be a Failure of 
Iſſue Male of his Body, and Aune his 


Daughter be married, or of the Age of 
Twenty · one Years, then ſhe to have 
200 l. a Lear for ten Years. Tenant 
in Tail dies leaving Iſſue Male, who 


enters 


A Treatiſe 1 — 138. 


enters and makes a Leaſe for a'thou- 


ſand Years, and levies a Fine, and _ 

ſuffers a Common Recovery, and dies = 

without Iſſue; Anne was Twenty-one 

Years old, and held the Rent of 200 J. 

per Annum, well barr d by the Common 

Recovery, becauſe the Remainder out 

of which it iſſued, is barred. 3 Keb. 

274, 287, 292. Raym. 236. 1 Mod. | 

108. 2 Lev, 28. G. El. 76g, 
If a Gift in Tail is made, rendring 

Rent, and Tenant in Tail ſuffers a Re- 

covery, this bars not the Rent, but it 

remains as a collateral Charge on the 

Land, diſtrainable of Common Right; 

but if there had been a Condition of . .. 

Re-entry for Nonpayment, the Condi- 

tion had been gone. Cro, El. 729, 768, 

769. Jenk. Cent. 413. 3 Leon. 261. : | 
2 And. 170. 2 Lev. 30. 1 
If the Iſſue in Tail comes in by Title : E 
Paramount, the Recovery of his An- 

_ ceſtor bars him not, 1 R. 96. 4. 


-140 — Common Recoveries? | 


If Baron be ſeiſed in Tail, Jure 
Uxoris, Remainder: in Tail to B. Re- 
mainder to C. Baron bargains and ſells 
the Land, and a Præcipe is brought 
againſt the Bargainee; this bars all the 
Remainders, but not the Feme. 2 Fol. 
Abr. 39% q 10 

I 4. be Tanant in Tail, Remainder 
to B. in Tul, Reminder to C in Tail, 
A. makes a Feoffment, Feoffee ſuffers a | 
Common Recovery, and vouches B. his 
Entail and all fu Remainders 
and Reyerſions are barred, but not the 
firſt Entail to 4 KG: 

If an Eſtate be limited to a Man and 
the Heirs Male of his Body, as long as 
ſuch à Tree ſtands, a Common Reco» 
vety bars this Eſtate, 1 Mod. 111. 
3 Kab. 392. If Tenant in Tail fevy 
2 Fine with Proclamations, and after 
the Proclamations, ſuffer a Common 

Recovery; though by the Fine with 
| Proclamation, the Eftate was well bar- 
| T6; yet this bars the Remainder, tho! 


there 


— Common Recobeis: res 
there was no Eſtate Tail at the 2 
of the - 2 Rot, Ar. _ 
Cro. EA 88. 4c: Ace. 4. {+ 4: WE £ ad, | 
160 0 ent to to t FEE 58 or . N 
Life, Ame 96 b 0 how in Tai fn "2. 
Male, and before a Son is born Tenant -A i 
for Life ſuffers a Common Recovery; 5... -- 
and after a Son is born he cannot avoid 2 ee. 
it, becauſe Remainder not in Eſe; and 1 
for that Reaſon it ſnould not bar, becauſe 
Remainder not being in Eſe, the Re- 
compence cannot extend to it, 2 Levy. 
224. Moore 201. But the true Rea- 
fon is, becauſe the Remainder was con- 1 
tingent, and the Eſtate on which it de- . 
pended gone ; and a Fine or Feoffment i 
in this Caſe, would have deſtroyed the 
Remainder, as well as a Common Reco- _ 
very; ſo if Remainder be in Abeyance. — 
6 R. 42. 4. „ 1 

An Eſtate was ſertled by 4. to the - mn 
vie of himſelf for ninety- nine Years, 
if he live ſo long, Remainder to B. for 


a Years, if he live ſo long, 
Remain= 


. * 8 EC 
= * * 9 » <a dl 


or — Common Recoveries. 
R:mainder to Truſtees to preſerve con- 
tingent Remainders, Remainder to the 

firſt and other Sons of B. Remainder to 

the right Heirs of B. B. has no Iſſue, 
he and his Truſtees join in a Feoffment, 
this bars the Remainder to the right Heirs 
of B. and his firſt Son, if any born 
aſter; for theſe Remainders were con- 
tingent; but if the Remainder had 
been to the right Heirs of 4. it had been 
his Antient Reverſion. Pigot 1 2285 
in cane. * 12 Ann. 
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CAPUT VI. 


Of Uouching and Recovery in 
ly Value. 


HEN the Tenant to the Pre- 

cipe has a Writ of Entry 
4 brought againſt him, in order to ſuffer 
I a Common Recovery, he — either 
| in 


in Perſon or by Attorney, and takes 
upon him the Defence 'of the Land, 
and vouches to Warranty, that 1s, alledges 
he had the Land of another, who in 
the Conveyance thereof, bound himſelf 
to warrant, and make good the Title; 
ſo prays that Party may be called in to 
defend the Title; and this, in Law, is 
called a Voucher, which, as my Lord 
Cote deſcribes it, is when the Tenant 
calls in another into Court to defend 
the Land, or otherwiſe: to have other 
Land of him of the Value of the Lands 
loſt, by Reaſon of his Warranty; and 
he who vouches 1s called the Voucher, 
and he who is vouched the Vouchee ; 
and if the Vouchee be 1n Court, he 
immediately enters into Warranty; but 
if he be not in Court, then goes out a 
Sum ad Marr, and then the Entry is 
wocat' inde ad Marr A. B. Sum in (um 
predifto © habeat eum hic a die, Ic. per 
Auxilium Cur" idem dies dat eſt partibus 

pred .hic, Ic. And though in the Caſe 
= | of 
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"4 area e man 


of Common Recoveries, the vouching 


and every Thing elſe ſcems to be Mat 


ter of Form, yet the ſhewing the Nas 
ture of Voucher in Ci, men 
will illuſtrate this Matte. 
At Common Law all were to 
in Perſon, before Juſtices in Eyre; and 
therefore if the Vouchee were not there 
the firik Day, he was amerced, See Stat. 
of Maribridge, 27 Weſtm. 1. cap. 30. 
and 10 Ed. 1. de Vocatis ad Marr, 
14 Ed. 2. c. 18. and what Alterations 
| have made in the Common Law. 
In all Poſſeſſory Actions, if the Te- 
nant vouches to Warranty, and the 
Demandant counterpleads the Voucher, 
and will aver the 'Tenant or his An- 
ceſtors, whoſe Heir he is, was the firſt 
that entred, he ſhall be received in all 
Writs of Entry that make mention of 
the none {ſhall vouch out of 
the Lien; dut if a Diſſeiſor makes a 
Leaſe for Life, Remainder in Fee, Diſ- 


__ brings a Writ of Entry in the 
1 . Bit, 


— — 


ue 143 
inſt Leſſee for Life, who makes 


Per, 9 4 
Default, and he in Remainder is re- 
ceiv'd, he may vouch out of the De- 


grees, and a Voucher is properly on a 


Feoffment with Warranty; but on a 


Releaſe with Warranty, the Party is put 
to his Warrantia Charte. M. 12 H.. 3. 

Præcip 
vouches B. who enters into Warranty, 
and after the Demandant releaſes all 
his Right to 4. 4. cannot plead this, 
for the Continuance in Court is be- 
tween the Demandant and Vouchee; 
but the Vouchee may plead it, or a 
Releaſe to himſelf. 2 5H 7. 39, 40. 
Fouk. Cent. 100, * 


In ſome Caſes a Man may vouch 


himfelf as Formedon againſt Huſband 
and Wife, they vouch the Huſband, 
and ſhew for Cauſe, that the Father of 
the Huſband enfeoffed certain Perſons, 
who gave the Land to Huſband: and 
Wife in Tail, and vouch the Huſband 
to ſave the Entail, M. 11 H. J. 7. And 
| U 4 in 


e quod reddat againſt A. who 
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in all Caſes where a Man vouches him - 

ſelf, he muſt ſnew Cauſe, M. 12 H. 3. 

Pracipe quod reddat againſt one who 

v himſelf to — an Entail, and 

the Voucher accepted, and a Sum ad Marr. 

iſſues, and Summons returned, Your 

chee makes Default, Tenant appears, 
Grand Cape awarded, for it is in the 
Degree of another Perſon, tho vouches 

himſelf, P 42 E. z. 16. And in ſone 
Caſes the Vouchee may vouch the De- 
mandant i himſelf ; as Aſſize of Mort- 
aunceſter, by Jabel in London, who vou- 
ches a Foreigner, and the Record ſent 
into the Common Pleas, and Proceſs 

againſt the Vouchee, who enters ſingly 

into Warranty, and pleads that one 

Alice was ſeiſed in Fee, who took the 

Vouchee to Huſband, and had Iſſue 

Iſabel the Demandant, and Alice is 

dead, and the Vouchee Tenant by the 

Curteſy, and prays in Aid of him, 


eee 0 c 
ee * 


+. 4 


ä A Kagan Common ue, 
The Tenant vouches J. Pinſar, and 
on the Sum ad Marr, J. Pinſar, Chap- 
lain, appears and demands the Lien, Te- 
nant pleads it is not the ſame Perſon, 
the Demandant prays Seiſin of the Land, 
and the Counter - plea held ill, for after 
Voucher granted, the Demandant ſhall 
not have Counter - plea; and it is not 
Reaſon that by a Strangers appearing 
the Tenant ſhould loſe his Warranty, 

and à Capias ad Valentiam awarded a- 
gainſt the true 7. Pinſar, wan 45 
$I alt 7 $163) Ih 33650 

 Pracipe quod reddat Tenant po 9 ＋ 
two Beis and pleads one is under Age, 
and prays the Parol may demur; the 
Demandant replies, at full Age, and 
prays an Inſpection and Proceſs, till che 
Seguatar ſub ſuo periculo, and at the Re- 
turn does not appear; the Demandant 
prays Seiſin of a Moiety, and a Sum 
ad Marr for the other Moiety, T 45 
E. 3. 23. If two are vouched, and 
one makes Default, a Capias ad Valen 
1 iſſues 
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iſſues of all againſt him that made De- 
And the Method uſed for Recovery 
of Land on Voucher in Adverſary 
Writs, is to be obſerved, ſince it con- 
duces much to the Underſtanding the 
true Reaſons Common Recoveries are 
grounded on. If the Vouchee be not 
in Court, then a Sum ad Marr goes out, 
and if the Sheriff return the Vouchee 
ſummoned, and he make Default, then 
a Capias ad Valentiam goes out for the 
Tenant ; but if on the Sum the Sheriff 
retorn Nil, an Alias, and aſter a Pluries 
go out, and then a Sequatur ſub ſuo Periculo 
iſſues; and if Vouchee makes Default, 
Judgment ſhall be given for the De- 
mandant to recover the Land, but no 
Judgment for the Tenant to recover in 
Value, becauſe it appears Vouchee had 
not Aſſets, 1 Inſt. 10 1. 80 if a Sum- 
mons be returned, and a Default made, 
and a Capias ad Valentiam iſſue, and a Nil 
is returned, an Alias and Plus * iſ- 
ucs, 


ſues, with a Sequatur ſub ſuo Periciilo 
on the Pluries, If on the Retorn of 
the Ca ad Valemiam, the Vouchee makes 
Default again, Judgment ſhall be given 
for the Demandant againſt the Tenant, 
and for the Tenant againſt the Vou- 
_ .chee; and in ſhort, the Proceſs to call 

in the Vouchee is a dm ad Marr, if the 
Sheriff returns a Summons, and Vouchee 
makes Default, then a Magnum Cape ad 
Val goes out, and if on it he makes 
Default, Judgment is given againſt 
him, and that he ſhall have in Value 
againſt the Vouchee, but if Vouchee 
appears and makes Default, then a Par- 
vum Cape ad Val goes out, and on another 
Default, Judgment as before; but if 
the Sheriff returns Nil, then an Alias 

'& Pluries & Sequatur ſub ſuo Periculo, 
and the Tenant has no Recovery over, 
as has been ſaid before; if there be a 
Default of the Vouchee at the Return 
of the Sequatur ſub ſuo Periculo, then the 
Tenant muſt be call'd; and if he make 
1 Default, 


—— * 
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Default, 2 Prrit Cape is awarded, and 
no judgment till the Return, Kel. 41. 
Af the Sheriff return not the Wric 
1 through the Tenant's Default, Deman- 
3 dant may pray seiſin of the Land. On 
x every Sum ad Marr, in Adverſary Writs, 
there muſt be nine Returns between the 
Teſte and Rer; but the Practice is 
otherwiſe in Common Recoveries, by 
1 aue Stat. 16 Car. 2. c. 6. vide poſt. 
At Common Law, as appears by the 
aid Statute; were nine Returns, ' the 
Words are theſe, And whereas be- 
fore the making this Act, all Writs 
of Sum ad Warr” againſt Vouchees 
upon Common” Recoveries had in 
WVrits of Entry and Writs of Right 
* of Advowſon, had nine Returns, in- 
cluſive; now for the more ſpeedy 
f perfecling ſuch Recoveries, be it En- 
* acted, That all and every ſuch Writs 
of Sum ad Warr” upon the Appear- 
&* ance of the Tenant to every ſuch 
8 "Writ of Entry or Writ of "A of 
l= Ad- 


** 


A Treatiſe at Comman Recoveries. 151 
© Advowſon, ſhall and may be made 
„ and abridg'd to fixe Returns, as Writs 
e of Sum ad Marr in Writs of Dover, 
« unde nil habet. "707 
The Returns are not abridg d. in oy 
Caſe in Ireland, but they are never ob- 
ſerved; for where the Voucher appear 
| by Attorney, they make them appear 
gratis, inſtantly, without any Day gi- 
ven; and though this is aſſignable for 
Error, yet moon ſearch, | the Precedents 
appearing all uniform in this Point, it 
may be laid communis Error farit Jus 3 
and therefore it has not been thought 
adviſable to bring a Writ of Error on 
Fug Defect. 4 
If two enter into Warranty. ky 
one dies, the Lien does not ſurvive, 
but his Heir ſhall be ſummoned with 
the Survivor, T. 17 E. 3. 41. 
Tho in Common Recoveries, which 
are always by Aſſent of Parties, the 
Vouchee never demands the Lien, yet 
he may, and then his Warranty extends 
| no 


and | has Execution, and after the Re- 
 covery is falſify'd by him, and he has 


ment and Execution, he has had t 


no farther than the Lien, as appears 
by Plowd, MawewelF's Caſe, 2 Brownl. 
x71. But if without demanding the 
Lien, one enters generally into War. 
ranty, there ſhall be an Execution of 
all Warranties, and it binds all Rights. 

I Tenant in Tail vouches in an Ad- 
verſary Action, and recovers in Value, 


the Land again, yet he ſhall retain the 


Land' recovered in Value for fear of 
future Loſs, becauſe” his Warranty is 


determined; for when he has had ] 


Effect of his Warranty, and can vouch 
no more on that Warranty, 10 R. 
Mary Portington's Caſe. Hob, 27. | 


i (> 2 
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CAPUT VIIL 


Of Execution, and the Ellate the 
Vecoveroꝛ has by the Recy- 
FTER the Demandant has - 


ment in a Common Recovery a- 
gainſt the Tenant, and the Tenant againſt 

- Vouchee, and the Vouchee againſt 
the common  Vouchee, the Court a- 
wards a Habere fac Seiſnam to the 
Sheriff of the County where the Lands 
lie, which is returned, and ſo the Re- 
covery compleat and executed. And 
| thoug h this 1s not much regarded, being 
1 Iva of Form, yet in many. 
Caſs it is not ſafe to proceed till there 
is a Return of the Habere fae Seifs 
nam; for whenever a Recovery is to 
Uſes, as all Common Recoveries are, no 


Seiſin i is in the Recoveror, no Uſe raiſed, 
X 4455-538 till 


a - k 28 2 n K 4 n _— U pd 
„ * * 1 4 a, 2 R 6 — 5 
ann np ones bn. 4 a3'$ | 9 
1 Se £1 0 og, | 2 " Wk wh 4 
N * > ® 7 FY I k 2 % 5 8 17 , * 2 - 
4 3 4 xn. * yy 7 oy * 
* — 4 * * 
. 


i154 A Treatiſeof W — 
till the Execution of the Recovery ; ,for 
e 2 fe -10:c;1l then the Land paſſed not. M1. 81. 
T. 7 H. 4. 17. So that tilt then no U 
ang the Party to whoſe Uſe the Com. 


bc: 2 Necorery is declared to be, = 


nothing, — | 


cnant jt in Tal ſuffer a Ds 

and dies before Execution, 

WL: ecution may be fued againſt his Iſſue, 
EBW 4: bm 5 5, 375. 1 R. 6. If Lands be 
— 1 m0 3 el to 4. and bis Heirs, with 
we, and the Grantee ſuffer a 
2M ” WI 4,;, Common Recovery to the Uſe of him 
7 und his Heirs, it is bet the old Eſtate in 
os Ne wh ee and Privity, as before. 80 if 
1 Q Lands be conveyed to A: in Fee, 'with 
- Lee / Warranty Eu his Heirs and Affigns, 


n A. 54 — # Common Recovery to 
i ee. —Atheuſe a Stranger, theRecoveror may 
2 EL} IEF ouch as Aſſignee, Hob: 77 Aud when- 
erer a Common Recovery is ſuffered by 
Wu 9 Man to His own UT is in \- 
D 1 = EN Was before: 


IL 
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- Tenant in Tail mortgages his Lands, 

and after ſuffers ' Common Recovery 
to make 4 Jointure, this Recovery ex» 


tends the Eſtate Fail, and lets in the K. 


precedent Mortgage in Prejudice of the 
Jointure; 3 becauſe the Recoveror comes. 
m in Continuance of the Eſtate Tail, 
and ſubject to all Incumbrances of Te- 
nant in Tail; and in this Caſe the 
Court of Chancery will not relieve. 
1 Chan. RH Io. e 
Recoverors in Common Recoveries, 
their Heirs and Aſſigns, by the Statute 
7 H. 8. c. 4. have like Remedy . 
Leſſees for Lives and Years, by Di 
Avowry, and Action of Debt r — 
and Services that ſhall be due after Re- 
covery, as the Party had before; and 
alſo like Actions of Waſte, and on Di- 
ſturbances 1 in Preſentations, as the Lef- 


{or had. 
I a Man ads A Leaſe br Leun 0 


begin at Ee reſerving Rent, 
X22 nud 


* — — 


* 
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and before Michaelmas ſuffers a Com- 
mon Recovery; the Recoveror ſhall, in 
this Caſe, diſtrain for the Rent which 
Leſſor before the Recovery could n not. 
1 Toft. you 


1” WER : 3 * 88 — Ss” 
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CAPUT IX. 


Of failifying Common Recoveries, 


Common Recovery may be de- 
feated, fruſtrated and reverſed, 
which is call'd fallifying, many Ways, 
as by Entry and Plea, by Action, by 
Action and Plea, by Plea only. By En- 

try and Plea, when the Party s Entry is 
not taken away by the Recovery, and 
he brings his Aſſize, and the Recovery 
is pleaded againſt him, and he pleads 
Matter to avoid the Recovery: But to 
clear theſe Points, let us ſee who may 
* in an Advexſary Recovery. If 


one 
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one be ouſted by Covin, between the | 
Demandant and him that ouſts, the Te- 
nant and Demandant brings an Aſſize 
againſt the Party that ouſted the Te- 
nant, the Tenant may have an Aſſize ; 
and on the Special Matter ſhewed, ſhall 
avoid this Recovery. 
By Action and Plea, that i is, wh 
the Entry of the Party that has Right, 
is taken away by the Recovery, and on 
a real Action brought, the Recovery is 
pleaded in Bar of the Right, this may 
be falſify'd by Plea, and ſo by Action 
only, or by Plea only. 
The Cauſes for falſifying Recoveries, 
are Covin, an elder Right or Title, 
Want of Juriſdiction in the Court, War- 5 
ranty and Aſſets, a Releaſe, Feint plead- 
ing, no Tenant to the Freehold, —_— 
of Eſtate in the Tenant; to make out 
which, ſee the following Authorities. 
Sei fac on a judgment in a Ceſſavit, 
againſt a Parſon, who prays in Aid of 
the Patron and Ordinary, who makes 
Default, 


. ** — of Common Recoverics, 


Default,and on the Default Judg ment gi- 
ven; and now to the Sci fac, the Parton 
pleads Non Ceſſauit; and by. Martin and 
Paſtor, he ſhall not fallify this Reco- 
very againſt his Predeceſſor, but is put 
to his Juris Uirum, 10 H 6. 5, 6. 
Sci fac againſt an Abbot, on a Judg- 
ment in an Annuity had againſt his Pre- 
deceſſor, the Abbot pleads that his Pre- 
deceſſor oonfeſe d the Judgment, when 
he had a Releaſe of the Annuity ; and 
per Cur, He ſhall not us avoid the 
Recovery; for his Predeceſſor had the 
Fee· ſimple, and not like a Parſon who 
is Quodamodo Tenant for Life, who {hall 
avoid it, where it is without Aid pray d 
of Patron and Ordinary, 30 H. 6. 45, 
46. 
Ann againſt a Parſon who 
in Aid 2 and Ordinary, 8. — 
makes Default, and the Parſon tries the 
Title, and loſes, this binds the Succeſ- 
ſor, and he ſhall not falſify the Reco- 
very in the ** though all the 


2. Jury 


. Cinque Ports, 
Wales. 36 H 
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Jury be dead, ſo that he cannot have 
Attaint. 34 H. 6. 2. b. 10. 

Aſſize; Tenant pleads in Bar a Rees 
very in Dower ; Plaintiff replies, that 
the Lands demanded are in the Cingus 
Poris, Ubi breve Domini Regis non cr 
ri, and held the Plea ill; for 


ment at Weſtminſter, for Lands in 
; Aliter of Lands i in 


it 2, 

Writ of Potcible AL Plaineif 
makes Title gy a Recovery in 4 Writ 
of Right againſt the Leſſor of the De- 
ſendant; the Defendant pleads, that at 
the Time of the Writ of Right brought, 
his Leſſor had aliened the Reverſion to 
4. to hom he attorn'd, and held goods 


\# - 85 (8 2. ts 


A Farſon made 4 Leafs foe Years! 
and afterwards in 4 Que Inpedis 
brought againſt him and the Patron, 
they pleaded feintly, Leſſee ſhall not 
fallrfy, becauſe if the Parfon had re- 
igned, the Leaſe had been * E 
2 


H. 8. Pl. z. En- 
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Entry in the Fyſe, the Tenant vou- 
ches, and the Vouchee makes Default, 
and Leſſee for Vears of the Tenements, 
prays to be received on the Statute of 
Glouc', becauſe Vouchee is now Tenant; 
and by the Statute of H. 8. if he is not 
received, he may now be admitted to 
falſify. 27 H. 8. N. 20. 
Note, Where it is ſaid in the old 
Books, that Privies cannot falſify in the 
Point tried, that 3 be underſtood 
in a Sci fac, on the ſame Judgment, 
or in . 0 Action o dhe lage Na- 
ture; but in an Action of a higher 
Nature, the Parties may try the ſame 
Thing again; and there is a Difference 
where the Parties have not the abſolute 
Fee in them as Parſons, Prebendaries, 
Nc. there the Succeſſor is not bound; 
but in Actions of the ſame Nature, 
may falſify, or have Juris Utrum; but 
where, by the Common Law, they 
have the mere Right as Biſhops, Nc. 
there they cannot fallify. 6 R. 8. 4. 
2 | Facher 


— 
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Father Tenant in Tail, enfeoffs his | 
Son, and diſſeiſes him, and levies 2 | 
Fine, the Son enters before Proclamation 
paſt, and enfeoffs 4. who makes a. Leaſe 
for Years to B. the Iſſue in Tail, on a 
Formedon, recovers on a feint Defence. 
B. brought an Eje&ment, and held that 
he might falſify the Recovery in the 
Formedon. 2 Cro. 589, 610. Moore 
Pl. 503. Owen 15. Difleifor makes a 
Feoffment in Fee, the Feoffee leaſes for 
Years, Diſſtiſee recovers againſt Diſſei- 
for in an Allize; on a Mi tie tort 
pleaded, Leſſee ſhall he admitted to fal- 
ſify in the Point try'd, and to plead 
that the Diſſeiſor Ne difſeiſe pas; for he 
is a Stranger, and at Common Law, 
every Stranger may falſify, becauſe he 
cannot have Error or Attaint, and where 
he has Wrong, by natural Equity he 
ought to have Redreſs. 3 Co. 284. 
In Dower a Termor prayd to be 
received for his Term made by Leaſe 
betore the Coverture; and held by the 
* I 
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Court, that in this Caſe, the Judgment 
| ſhall be general; but the Writ ſhall 
command the Sheriff to go to the 
Land, and to deliver Seiſin to the 
Feme, but not to ouſt the Tenant; 
ſo that thereby Demandant has Rever- 
ſion and the Rent. 3 Co. 563, 564. 
Tenant for Life, Remainder in Tail, 
the Remainder-Man makes a Leaſe for 
Years, to commence after the Death of 
Tenant for Life; a Common Recov 
is ſuffered by Tenant fogy Life, who 
vouches him in the Remainder, the Leſ- 
ſee for Years may falſify, 3 Cro. 718. 
' Where it is ſaid in the Books, one 
ſhall not falſify where he is Party, it hath 
three Exceptions; firſt, if the Party can 
ſhew that the Recovery was void in Law; 
ſecondly,” if the Recovery was of Lands 
in D. and they lie in C. thirdly, if the 
Recovery were on a Writ that is aba- 
ted. 2 Cro. 466. | 
Tenant 'in Tail acknowledges a Sta- 
tute and dies, a &i fac is brought a- 
{1-1 1 | 1 
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gainſt the Iſſue, and the Sheriff returns 
him Tenant of the Land, and he ap- 
pears to the Writ, and pleads Rein per 
Diſcent, and Verdict againſt him, and 
before Judgment leaſes to B. he cannot 
in this Caſe falſify; for here, by this 
judgment, the Iſſue is bound and 
chargeable with the Statute; and he 
being bound, his Leſſee that claims un- 
der him is bound alſo. The Caſe is 
well argued, 3 Bulſt. 345. where are 
many good Caſes put about falſify ing 
Recoveries. Rol. Rep. 424. 
As to Tenant in Tail, it is held in 
all the Books, that the Iſſue in Tail 
ſhall never fallify in the Point tried; 
and therefore if a Recovery be againſt 
Tenant in Tail, and a Nient Dedire 
| pleaded, the Iſſue has no Remedy, but 
by Attaint ; but if the Verdict be on a 
collateral Matter, and not on the Title, 
or by Default, he may falſify. | Brooke, 
Title Fauxifier Recovery, Pl. 4. 


T3 A Man 


Wh « 7 . 
ad. ld 
* * 7 * th 
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A Man recovers Lands, and brings a 
Sei far againſt M. N. and after brings 
4 Sri 4 againſt F, Tertenant, who 
M. N. was not Tenant at the 
Time of the firſt &i fac ht, nec 
poſtea, but one B. whole Eſtate 
the Tenant now has, ſo the 
void, and held a good Avoidance of the 
Recovery; and yet Non Tenure, gene- 
rally is no Plea. Brooke, Fauxifier Re- E 
covery, N. 32. 
By the Stat. 21 H 8. c. 15. Tenants 
for Years, by Stat, Merch. Staple or Ele- 
git, may falſify feigned Recoveries ſuf- 
tered by them in — and tho 
none can falſify in the Point tried, 
in ſome Caſes where the Party cannot 
have Attaint, he may; but none can 
in any Caſe falſify, without making 
Tide, nor can he falſify who claims 
under him that ſuffered the R . 
Theſe are the Rules laid down for 
fallifying Recoveries in Adverſary Writs, 
and Common Recoveries may alſo in 


many 
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many Caſes be avoided. As if there be 
no Tenant to the Precipe, or if the 
Writ is brought againſt a Stranger that 
had nothing, and he vouches Tenant 
in Tail in Poſſeſſion, or becauſe he that 
hath the Eſtate and Right, is not Party 
or Privy to the Recovery. As when a 
| Writ of Entry is brought againſt the 
Diſſeiſor, and he vouches a Stranger, or 
if another have a Term or Intereſt at the 
Time of the Common Recovery, there 
they may falſify to ſave their Intereſts; 
or if it be by Covin by Tenant for 
Life to diſinherit the Reverſioner; or 
if there be an Error of Subſtance in the 
Recovery, a Writ of Error lies. 

And where a Common Recovery is 
avoidable, it muſt be avoided by him 
that is barred by the Recovery, as by 
the Iſſue of Tenant in Tail, or if none, 
by the Remainder-Man, or Reverſioner 
by Writ of Error; and if Tenant for 
Life ſuffer a Recovery, he in Reverſion 


may falſify during the Life of Tenant 
* 
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for Life, or after his Death. And 


whenever a Common Recovery is falſi- 
fied, it is by Writ of Error, by Plead- 


ing, and in ſome ſpecial Caſes, by Mo- 


tion of Court 
Tt an Infant reverſe a Gamen Re- 


covery for Nonage, he muſt do it under 


Age. 1 Mod. 49. Sid. 321. 1 Lev. 
142. 
See Stat. of Glouc. c. 11. that Leſ: 


ſees in London may falſify. 21 H. 8. 


c. 1 * 2 ut. 322,323, 324. 
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CAPUT x. 


Df Erroꝛs in Common Recove- 
. ries, and in what Caſes Com- 
mon Recoveries and Fines mer 
be amended. 


Ommon Recoveries being judicial 
Executions of the Agreement of 


Partie:, the Law gives them all favour- 
able Conſtruction imaginable : And the 
Judges even extend their Power to ſerve 
the Parties Intentions ; and the Courts 
at Weſtminſter are ever ready to ſupport 
them, where-ever they can, but yet ſo 
as to keep up the Form of judicial Pro- 
ceedings, and not totally to introduce 
Barbariſm, and encourage Ignorance. 

And for the Support of Common Recove- 
ries, being Common Aſſurances of Land, 

the Stat. 23 El. c. j enaQte, That no 


Common Recor ery {hall be rev 'exſed for 
falſe 


il 168 Ane of dense Musee 
" * falſe or incongruous Latin, Raſure, In- 
terlining, Miſentry, Omiſſion of the 
Return of the Sheriff, or any other 
Want of Form. 
By the Stat. 10 C11 N. 3. c. 14. 
No Fine or Common Recovery, or any 
other Judgment, unleſs Error brought 
in twenty Years ; if Perſons infra, Nc. 
then within w Years after the * 
diment removed. 
A Writ of Error was brought to re- 
verſe a Common Recovery - had at the 
Grand Seſſions in Wales; and the Er- 
ror aſſigned was, that the Summons is 
dated after the Ded. poteſtat. and fo no 
Warrant of Attorney at the Time of 
Appearance, but held good, Sid. 2 19, 
And in this Caſe the Court, to ſu pport 
the Common Recovery, will intend 
there was another Warrant of Attor- 
| ney, Raym. 11, 34, 90. 1 Keb. 34. 
1% 1 Lev. 130. Dyer 220. contra, 1 Leon. 
1 86. and in Raym. 7 1. held that the 
1 ä Del. poteſtat. is no Fart of a Fine, though 
I | 1 a War- 


a Warrant of Attorney is of a Reco» 
very; but if the Party be dead, then 
it is ill. 2 Vent. 96. 20 H. 7, 9. 
Writ of Entry Ret die Lune quart 
Septiman' Quadragefim' prox futur, ſhall 
be referr'd to the fourth Week next, 
not the next Lent. Cro. El. 389, 

If the Vouchee die before Judgment, 
or be under Ape, and appear'd in Per- 
ſon, or by Attorney, it is Error, 1 Rol. 
301. Dyer 90. Palm. 224. 

An erroneous Common Recovery. is 
good till reverſed, by Reaſon of the in- 
[tended Recompence ; and if Tenant in 
Tail ſuffer an erroneous Recovery, and 
after diſſeiſe the Recoveror, and dies, his 
Iſſue ſhall not be remitted ; for the Re- 
f e ſhall be preſumed good, till it is 

reverſed. 3 R. 3. 10 R. 38. 
If he who ſuffers a Common Reco- 
very levy a Fine, or make a Feoffment, 
he cannot have a Writ of Error to re- 
verſe it. OE Le 


"i 


And 
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And Common Recoveries being only 
Common Aſſurances, the Court of 
Common Pleas does amend and ſupply 
the Defects of Clerks and Attornies in 
the entring up ſuch Recoveries, or in 
Writs relating to the ſame. So a Com- 

mon Recovery was agreed to be ſuffer 
wherein John Chapham and Richard El- 
ton, were to be Demandants, and by Mi- 
ſtake of the Clerk, the Writ of Entry 
was ſued out in the Name of John Chap- 
ham and John Elton, and the Recovery 
ſuffer d in the Name of John Elton, in- 
ſtead of Richard, and this Recovery a- 
mended, Trin. 2 Car. 1. Chapham ver. Ba- 
con. The Rule for this Amendment is to 
be found in the Remembrance of Rules 
in Foley's Office, that Term, on the third 
Skin, and firſt Side of the ſame Skin. 

A Warrant of Attorney was given 
in order to ſuffer a Common Recovery, 
by William Reynolds, and Heſter his 

Wife; but the Serjeant that took the 
Warrant of Attorney, certifies the ſame 
1 : 110 


wh 
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to be given by the ſaid William Reynolds, 
and Margaret his Wife, and the Mitti- 
mus and Tranſcript were made of a 
Warrant given by Margaret, and the Re- 
covery entred accordingly, and all order'd 
to be amended. Mich. 4 Car. 1. the fame 
Office, fifth Skin, on the Back of the 
ſame. | N 
A Common Recovery agreed to be 
ſuffered by Arthur Golding & Ux, of 
Lands in Alphamton, & Magna Hermny, 
in (om Eſſex, but by Miſtake, the ſame 
was ſuffered of Lands in Alphampton 
and Lamarſb, and ordered to be amend- 
ed in the Writs of Entry, Seiſin and 
Entry of the Recovery, M. 6 Car. 1: 
Skinner verſus Laud, the ſame Office, 
ſecond Skin, the Back of the Skin, 
A Common Recovery ſuffered by 
R. Callow'& Ux. but the Name of the 
Wife totally omitted ; and this order'd 
to be amended, M. 8 Car. 1. Thurban 
verſus Pantry; ſame Office, third Skin, 
on the Back of the ſame. 
| Z 2 


A Come 
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A Common Recovery was agreed to 
be ſuffered of Lands in New Church, 
Levington and Merſbam, but New Church 
was totally omitted in the Recovery ; 
and this upon reading the Indenture, 
ordered to be amended, T. 13 Car. 1. 
| Whetwell verſus Maſters ; {ame — 

ſecond Skin, 5ſt Side. 

A Common Recovery was agreed to 
be ſuffered of two Meſſuages and one 
Garden in London, and ſuffered only of 
one Meſſuage, and ordered to 'be a- 
mended, TY. 13 Car. 1. Brooke ver. Bid- 
dolph, ſame Office, firſt Skin, firſt Side. 

A Writ of Entry for a Common 
Recovery was ſued out returnable in 
Craftin' Animarum, and a Recovery ſuf- 
fered thereon, but the Writ of Seiſin 
made returnable, the ſame Return as 
the Writ of Entry, and this ordered 
to be amended, P. 16 Car. 1. Donca- 
ſter verſus Campion, the ſame Office, 
third Skin, ſecond Side, 


A Deed 


A Deed to make the Tenant to the 
Precipe, was executed, dated 1 Nov, 3 
Car. 2. and Common Recovery ſuffer 
thereon, and the Writ of Entry made 


Ret' tres Mich, before the Date of the 


Deed, and the ordered to be amended, 
and the Writ of Entry made, Ret.Craſtin 


Animarum, M. 4 V. & M. Bunce & af 


verſus Greenway & al; This Rule is in 
the Remembrance of Mr. Borretts Office. 


A Deed was made to make a Tenant 
to the Precipe, dated the 1 1 Nov. and i 
a Common Recovery ſuffered, and the 
Writ of Entry made returnable menſe 
Mich”, before the Date of the Deed, © 
and this ordered to be amended. Mich. | 


5 N. & M. Matty verſus Jodrell. 

A Common Recovery had been ſuf- 
fered, and the Writ of Entry made 
. Ret, before the Date of the Deed, that 
led the Uſes of it, and which made the 
Tenant to the Pracipe, and on Mrs 
the Deed, order'd ro be amended. 


5 N. & M. * verſus Was. 
This 
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This Rule may be found in the Re- 
membrance of Mr. cooles Office. 
A Fine and Common Recorery were 
agreed to be levied and ſuffered of the 
Manor of Tnkfield, in Com Salop, and 
by Miſtake, the ſame was made Ingle- 
: 2 and both ordered to be amended, 
viz, the Fine in the Record of the King's 
Silver, in the Foot and Note of the 
Fine, and in all the Places of the ſaid 
Fine and the Recovery. In the Writ 
of Covenant, Writ of Entry, Exem- 
lification, N habere fac Seifinam, 9 M. 3. 
| 75. Foſtre, Ar & Ux. And this Rule 
100 be found in the Remembrance of 
Mr. Cook's Office. 

A Fine and Common Recovery, a 
greed to be levied and ſuffered of Lands 
in Cranley, in Com Surry, and by Mi- 
ſtake, the ſame was written Crawley ; 
and on Examination of the Proceedings 
therein, and peruſal of the Deeds to 
make a Tenant to the Precipe, and de- 


9 the Uſes of the ſaid Fine and 
Recovery, 


_ 
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Recovery, the ſame were ordered to be 
amended in the ſeveral Parts of the 
Fine and Recovery, and in the Writs 
of Covenant, Entry and Seiſin, Th. 
4 Fac. 2. Int William Freeman, Gen 
Quer & William Montague, un, Ar 
U Deforc' : This alſo may be found 
in the Remembrance of Mr. Cooke's Of- 
tice. 
A Common Recovery was agreed to 
be ſuffered of Lands in Weſton, in com 
Glouc, and by Miſtake, written Waſton, 
and ordered to be amended in the Re- 
cord, and other Places of the ſaid Re- 
covery, and in the Writs of Entry, Sei- 
ſin, Te, A. 11 V. 3. Int Simon Smith, 
A Peten & Ric um Comit' Dorſet, & al 
Tenen; which Rule may be found i 
the Remembrance of Mr. Cooke's of 
ee. 


If Tenant be preſent and vouch to 
Warranty 4. and one appears for him, 
it is Error, and the Appearance void; 


. he ought to appear in Ferſon, or « elle 


a Sum i 
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a Sum ad Marr; and where Summons 
is entred on the Roll, there, at the Re- 
turn, the Vouchee may appear in Per- 
ſon, or by Attorney, 1 Leon. 86. 


— r „ ee 
Page verſus Ha ard 
| Trin. 3 Annx, B. R. 
ber, e, i, CA Dae pogo peed 
. ” I 2 deviſed to his Niece 


Mary Bryant, and the Heirs Male 

'of her Body, upon Condition, and pro- 

vided that ſhe intermarry with, and 
have Iſſue Male by one Surnam d Searl * 

and in Default of both the {ſaid Con- 
ditions, he deviſed to Elizabeth Bryant, 

[in the ſame Manner] and in Defe& 

thereof, he deviſed to George Searl for 
Years, if he ſo long live, Remain- 
br ns to the Heirs Male 8 the Body of 

the ſaid George, and their Iſſue Male 


2 for 


PR 7 * * Ld. * 4 "x p 7 71 * * 
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* * * 
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4 
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for ever: Mary, and Elizabeth with 
her Huſband, for ſhe had then mar- 
| ried one Clift, joined in a Fine to make 
4 Tenant to the Precipe, who was one 
Iſa . * 


Huſband; anc 
with her Huſband, ſhe being again mar- 
ried, and vouched them all jointly, and 
they vouched over the Common Vou- 
chee. Et per Holt, Ch. Juſt. & tot 
cur, adjudg d, that furt, the Eſtate de- 
viſed to Mary, was a good Eſtate Tail, 
and ſo was the Fſtate to Elizabeth ; but 


l Clift and her 


it is a Special Entail, it is an Eſtate to 


her and the Heirs Male of her Body 
begotten by a Searl, which is a middle 
Entail, not the higheſt nor the loweſt; 
for it might have been to her and the 


Heirs of her Body begotten by F. Searl, 


which had been more particular, yet 


this is a good Eſtate Tail within the 


Statute De Donis; for it is within the 
Reaſon of that Statute. Co.Lit.26.b. 
Aa Secondly, 
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Iſaac Savery vouched 


he Wife of the Deviſor 


177 
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_ Secondly, The Words upon Condition, 
Vt. though expreſs Words of Condi- 


tion, ſhall be taken to be a Limitation : 


80 it is held 1 Vent. 199, 202. and 
Holt ſaid he ſaw no Reafon why they 
might not be ſo conftrued in a Deed, 


though the Law had not been carried 


ſo far; and ſo the Senſe is, if the has 
no Iſſue by a Searl, upon her Death, 
without ſuch Iſſue, the Eftate ſhall re- 

Thirdly, That the Eſtate Tail of 
Mary and Elizabeth, or either of them, 
does not ceaſe by marrying one that is 
not-a:Searl; for the Remainder over is 
in Default of both Conditions; and in 


the mean time it is limited to her and 


the Heirs Male of her Body; and ſhe 
may ſurvive the firſt Huſband, and af- 
ter marry a Sarl; and ſo there is a Puſ- 
ſibility as long as ſhe lives. 


 +Fourthly, IF rhe'Eftare had been to 


Mary, and the Heirs Male of her Body 
by a Searl'to be begotten, provided and 
{ x a a upon 


„ 


- 
* 


Anne Comman Münden 199 


upon Condition ſhe do marry any but 
aSearl, that then it ſhall remain and 
be to J. S. and his Hens, A Common 
Recovery ſuffered before Marriage will 
bar the Mato Tailand Remainders; and 
tho' ſhe after marry with another, it ſhall 


with the Land. If the Donor reſerves 
a Rent, with Condition to re-enter, a 
Recovery will not bar it, aliter, if it 
be to re- enter for Nonpayment of a 
Sum in Groſs, Vide 1 Mod. 108, 111. 


2 Lev. 28. . / 2 45 226.9 


And as to Common Recovenes bei 
- great Uſe, the Chief Juſtice icke's 
to ſpeak largely. 

Firſt, If Tenant t to the Pracipe 


him in Remainder - jointly, and they 
jointly vouch over the Common Vous» 
1 but it may be 
more 2 that the Tenant vouch 


t. , 


rs K e 
ches Te in Tail in Poſſeſſion, and 3 5; 8 


A a 2 Mary 


.. 
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1 
=> avoid the Recovery, And the Court . e amy, 
took a Difference between a Collateral — ee 
Condition and a Condition that runs . 
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; Mary N „and ſhe Elizabeth, and 

. ſhe: over the Common Vouckee, that 

_—_ the Recovery in Value may not be joint 

but enure ſeverally; yet the other 

Way is ſufficient, for where in an Ad- 

ns Action a Precipe is brought a- 

gainſt ſeveral, it is enough that one 

hath the Tenancy of the Land; and 

if he would plead that he is ſole Te- 

nant, and traverſe that the other hath 

anything, the Demandant may admit 

that, and proceed as to him, and the 

Writ ſhall only abate as to the reſt. 

Alſo the others may diſclaim; and as 

joining a Stranger with the Tenant 

does not hurt, ſo joining a Stranger 

with the Vouchee, does not ; for he is 

but in loco Tenentis, a Tenant to the 
— Warranty. ee 

— ' Secondly, If Tenant in Tail makes 

a Tenant to the Precipe, and he vou- 

ches a Stranger, and the Stranger vou- 

ches Tenant in Tail, and he the Com- 

mon Vouchee, that is good; for his 

| being 
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being a Stranger is not material; be- 
cauſe, in judgment of Law, he is be- 
come Tenant by the Voucher to the 
Precipe, and a Releaſe to him is good, 
and the Voucher is good, whether 
there be a real Warranty or no, At 
Common Law, if a Stranger was vou- 
ched, the Demandant could not coun- 
ter-plead it; by Weſtm. 1. c. 4. he may 
if he be abſent counterplead the Vou- 
cher, ſcil. that the Vouchee and his = It. 244. 
Anceſtors, never had anything in the 
Land, but not if he be preſent. It is 
enough that Tenant in Tail comes in 
and owns a Warranty; for there may 
be a Warranty. Suppoſe an Adverſary 
Action againſt Tenant in Tail, who has 
a Warranty, and he makes a Feoffment 
in Fee, with Warranty, or has levied a 
Fine with Warranty, and the Feoffee or 
Conuſee vouch the Tenant in Tail, he 
may make Uſe of his Warranty, and 
yet he was not ſeiſed of the Eſtate Tail, 
but in that Caſe may deraign the War- 

W ranty, 


—— 
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ranty, and then he recovers in Recoms» 
pence as of his Eſtate Tail; for when. 
ever Tenant in Tail comes in as Vou- 
chee, he come in in Privity of all Eſtates 
he ever had, and conſequently he may 
or Pen the Warranty. Yide 1 aft. 
5- 4. Secondly, The Chief — 
fal. the Vouchee's being a Stranger was 
not material, becauſe, though — be 
: no real Warranty, the Recovery in Va- 
| Fong is the ſame, and the Admittance of 


; 
f 
[ \ * 
8 
0 
l Zo 
L 


| ,. Tenant in Tail has made it Real. 
* 2 Objection : The Recovery in Value 
mult be joint, as the Voucher is, and 


| _ - 
_ = then it will not enure according to the 
Eſtates which are ſeveral, As to the 
ſecond Point, the Caſe ſtands thus: 
Tenant in Tail, and be in, Remainder 
in Fail join in making a Tenant to 
=_ the Prqcipe, and are jointly vouched, = 
| and jointly vouch aver the Common 
= | Vouchee. Now my Brother Hooper 
= objected het. ; tho. Dior in Tail, 
1 l 
1 TT 2 - have 
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have been vouched ſeverally, vis. Te- mn 
nant in Tail firſt, and he have 3 


vouched over the Remainder-Mari in 
Tail; for as that is, v4, as the Voucher 
was joint, the Recovery m Value muſt 
be joint; and ſo the 'Fenant in Tail, 
and he in the Remainder muſt recover 
Moieties in Value; whereas the whole 
was recovered againſt the Tenant in 
Tail, and conſequently to bind the 
Iſſue, he ought to recover in Value 
the whole, and conſequently the R- A 
covery in Value not being proportiona- = 
ble to the Loſs, the Common Recovery = 
is not good; but if it had been in the 
other Way, he would have recovered 
the whole in Value. Er Th 
In order to anſwer that Objection, 
he ſaid he would confider three Things, 
the ſecond was by Way of Prepara- 
tion and Narrowing of the Point in 
Queſtion, which would be the third ; 
and he ſaid that he was the larger upon 
this Matter, becauſe it was of a greater 
Conſequence. The 
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The firſt Thing (he ſaid) was, That if 
a. Precipe were brought againſt Tenant 


in Tail in Poſſeſſion, and a Stranger in 
an Adverſary Action, and a Recovery 


was had, that this would be a good 


Recovery : He ſaid, that what he ſaid 


was the Opinion of us all; he ſaid, that 
indeed, the Iſſue in Tail might falſify 


if there was any faint Pleader; and 


the Reaſon of the firſt Poſition, he 


ſaid, was, becauſe where a Precipe was 


brought againſt ſeveral Perſons, it was 
not neceſlary that they all ſhould be 
Tenants of the Freehold, but if any 


of them were Tenants to the Precipe, it 


was ſufficient ; for if the Tenant in 
Tail would come in and take the Te- 
nancy upon him, the joining of a 
Stranger with him in the Writ, would 
not have abated it, but the Deman- 
dant might admit the Tenant in Tail 
ſole Tenant, and go on againſt him, 


and that would be good; and the Di- 
verſities in the Books, he ſaid, were, 


that 
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that in a Pracipe, Ac. if one Diſ- 
claim d, or made Default after De faultz 
or ſaid nothing, andthe other took the 
uhole Tenancy upon him, and pleaded 
in Bar, Ce. the Demandant may ac- 
cept him for his Tenant, and anſwer 
to the Bar; but if both take the whole 
Tenaney upon them, or ſeveral Te- 
nancies of Pard the Demeudant muſt 
of Force maintain his Writ; and for 


2 19, 


that . t among other Tr which 44 TEE 3. 35: 


| der i to ber | 
Maintenance de brief 
of Bleading,' in theſe Caſes, he ſaid, 
might be ſeen, Raft. 276. And if 
Bringing a Precipe again Tenant in 
Tail and a Stranger, would not vi- 
tiate a Recovery, then af Conſe 

neither will a Joint Voucher; for by 
the Voucher, when the Vouchee comes 
in _ enters into MN Warranty, he is 
s B - as 


And e 


by _ K — > * R 
r * 1 1 n 
= » * a 57 * "« 
.. 2,4 , : i 
. % . * 
. al — 
* 


4 * 3 "I 1 n 4 K 
ern 7 
" TT vg * » - 
1 "WP — * 


abate; but if he 


* % 
. 18 4 * 4 
n 2 * 4 3 1 4 
Was bak i wy 7 * 4 
yn 1 bb * "Ld KK. 13 > 
- 
* 1 : 
,- = of ” .- 
* - 


186 ATreatile of Common Recoveries, 


as much Tenant in Law to: the Writ, 


as if the Precipe had been brought 


againſt him. And ſo the Caſe of a 


Stranger, being vouched jointly with 
him that has the Intereſt, will not diſ- 
fer from the Caſe of a Stranger being 
made Tenant in the Writ with the 
Real Tenant. 2dly, There is another 
Reaſon why ſuch a Recovery will be 
good, via. becauſe the Matter, that 


makes the Writ abatable, will not a- 
void it, if it be not 


pleaded in Abate- 
ment: As if a Precipe be brought a- 
gainſt one Jointenant, leaving out his 
Companion, if he plead the Jointe- 
in Abatement, the Writ will 

plead in Chief, &c. 
and a iN be had againſt him, it 
will be good for a . and as to 
that, it is the very Caſe of the Mar- 
quis of Wincheſter, 3 Co. 3. 4. b. where 
Baron and Feme Jointenants for Life, 
Remainder in Tail to the Baron, a Pra- 
cipe was brought againſt the Baron only, 
W TY | and 


and he vouched the _ V ouchee; 
and reſolv'd that though as well the 


abated the Writ, yet when they, by 
appearing gratis, admit the Writ g 
and the Recovery is had againſt them, 
it is a good Bar to the Eſtate Tail for a 
Moiety; but as to the other Moiety, it 
is no Bar, becauſe there was no Tenant 
to the Precipe as to that, and ſo the 
Recovery operates only by Eſtoppel, 
which will not bind the Iſſue in Tail; 
ſo here, this being only Matter of 
Abatement, there being no Advantage 
taken of it, the Recovery will be good. 
If a Precipe againſt Tenant in Tail 
and a Stranger were good, a Voucher 
of Tenant in Tail and a Stranger, 
would be good too; becauſe the Vou- 
chee is Tenant in Law to the Writ. 
The ſecond Thing he ſaid was, that 
ſuppoſe Tenant in Tail made a Tenant 
to the Precipe, and a Pracipe was 
brought againſt Tenant to the Precipe, 
| Bb2 and 
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Tenant as the Vouchee might have 


* — 


and he vouched a Stranger, who vou- 
ches Tenant in Tail, and he vouched 
over the Common Vouchee, that this 
would be a good Recovery; and that 
for theſe * Firſt, ſuppoſe it an 
Adverſary Action, if -2 Precipe were 
brought at Common Law againſt J. F. 
and he vouched a Stranger, who never 
had any Thing in the Land, there was 
no Remedy for it; for the Demandant 
could not counter-plead the Voucher, 
till the Stat. of . 1. c. 40. And this 
Was a very great Inconveniency. for 
when a Precipe was brought againſt the 
Tenant of the a6 mere. he might vouch 
a Stranger, and fo his Veuchee might, 
and ſo on in infinitum, which was an end- 
leſs Delay; and ſo that Stat. gave the 
Dems, that the — nor 
his Anceſtors. were ever  ſeiſed of the 
Thing in Demand, by which they 
might have enfeoffed the Tenant. or 
his 93 1 but with this Exception, 
* the Warrantor were preſent, 


2 | and 
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and would gratis enter into the War- 
ranty ; but if the Vouchee be abſent, 
the Demandant may cov ead the 
Voucher, as before, becauſe there will 'be 
a Delay to the Demandant by the Pro 
cipe, which muſt go againſt the Vou- 
ehee; and in Common Reeoveries, te 
avoid Exceptions, the Vouchee is gene- 
rally preſent. If a stranger be a good 
Volkes then ſecondly, he is Tenant 
to the Writ, and pleads to the Right, er 


efendit jus ſuum quando, Qc. and a Re- co. Lis as 


leaſe to him by the Demandant, after 
he has enter d into the Warranty, is 
good, and the Vouchee may plead it 
after the laſt Continuance, wa it is a8 
as if it had been made to the 
'Tenant himſelf; and it is not material 
whether there was any real Warranty 
twixt the Tenant and the Vobuchee; 
but when that has been once adnittet 
upon Record, ſince there might have 
been a Warranty between them, it is 
all one as if there had been; and this 
might 
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Common Recoveries, 3 Co... if 


might be collected from the Caſes of 


were obſerved. If Fenant in Tail 1s 


diſleiſed, and a Pracipe is brought a- 


gainſt the Diſſeiſor, who vouches Diſ- 
iſee; that will bar the Eſtate Tail, 
&c.. and yet here is no Warranty be- 
tween the Diſſeiſor and Tenant in Tail; 
for though there was none, yet ſeeing 
there might have been one, for the Diſſei- 
ſee might have releaſed to the Diſlei- 
ſor, with Warranty, now it is admit- 
ted on Record, it is all one as if there 
had been a Warranty; and the Diſſei- 
ſee Tenant in Tail coming in, in Right 


of the Entail, the Eſtate Tail, Cc. is 


barred: I ſuppoſe this to be an Adverſe 
Action. Tenant in Tail with War- 
ranty makes a Feoffment in Fee with 
Warranty, or levies a Fine ; the Te- 
nant. in Tail can never have his Eſtate 


Tail again, againſt his own Feoffment, 


&c. But yet if a Precipe be brought 
againſt the Feoffee or Conuſee, who 
vouches 


vouches Tenant in Tail, and he the 
Common Vouchee, the Tenant in Tail 
ſhall recover an Eſtate Tail, though he 
has parted with his Eftate, and ſhall 
make uſe of the Recovery againſt him 
to deraign the Warranty Paramount; 
and the Reaſon is, becauſe all the while 
there might have been a Warranty, 
and it is ſuppoſed in the Recovery; 
and ſo where a Stranger is vouched, 
and vouches over Tenant in Tail, and 
he over the Common Vouchee, that 
* will be good, becauſe there might have 
been ſuch real Warranties. © Feoffee 
with Warranty to him, his Heirs and 
Aſſigns, makes a Gift in Tail, the Re- 
mainder in Fee, the Donee makes a 
Feoffment in Fee, the Feoffee ſhall not 
vouch as Aſſignee, becauſe he comes 
not in Privity of Eſtate ; and ſo is 
I Inſt. 385. But if in that Caſe the 

Feoffment of the Tenant in Tail had 
been with Warranty, if he had been 
vouched he might have deraigned the 
2 | War- 


- N 118 > 

| , N K ; 0 | . (1 

8 bd 7 * ' y 46 * 5 » W 

: a ö 6 1 8 

A Treatiſe of Common Recoveries, 191 ? 

3 
= 

=_. „ 


102 F n 


2 3 85. Warranty Paramount. If Tenant in 


Tail be attainted of Treaſon, and the 


Ving grants the Land to G who bar- 


gains and ſells to B againſt whom the 
Pracipe: is brought, and he vouches 
S. and he vouches over the Common 
Vouchee; that ſhall not bar the Re 
mainders; for N S. does not come in 
in Privity of the Eſtate Tail, and fo 
none of the Remainders could be af - 
fected by the Warranty; but ſuppoſe 
the Patentee had vouched the next Re- 
mainder· Man; that had been a Bar to 
all the Remainders, becauſe he in the 
next Remainder | that was vouched, 
eame in, in Privity of the Eſtate Tail; 
and: this is warranted, by the Caſe put 

in Cuppledike's Caſe, 3. Cole 6. a. That if 
A. be Tenant. in Mail the Remainder to 
B. in Tail, the Remainder to C. in Tail, 
the Remainder to D. in Fee, 4. makes 
a Feoſſment in Fee, the Feoffee ſuffers 
à Common Recovery, in which B. is 


3 rauchen over the Com- 


mon 
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mon Vouchee ; in this the Eſtate Tail of 
A. is not barred, but B. and all the Re- 
mainders over are barred : And ſo, by 
the ſame Reaſon, if the Patentee had 
vouched him in the next Remainder, in 
that Caſe in Rolle, the Common Reco- 
very had been a Bar. But it is objected, 
that the Vouchee had nothing in the 


Land; but to that I anſwer, that he 


has entred into the Warranty, and by 
that has ſubjected his own Heir to ren- 
der the Value, and the Tenant in Tail 
who was vouched, comes in in Privity 
of the Eſtate Tail, as much as where 
the Tenant in Tail has made a Feoff- 
ment, or been diſſeiſed, and during the 
Diſſeiſin, Oc. is vouched ; and it is no 
Objedl ion that there was no real War- 
ranty in D. the Stranger and Tenant in 
Tail; for if that were a ſufficient Ob- 
jection, it would over- turn all the Reco- 
veries, and conſequently unſettle all the 
Eſtates in England; but the Warranty 
is admitted upon Record, and being ſo 

| Co admitted 
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admitted between Perſons that were ca- 
pable of having made ſuch a Warranty, 
it is all one as if there had been really 
and in Fact ſuch a Warranty; but then 
it is made a Queſtion, what Eſtate the 
Stranger ſhall recover in Value; and to 
that I anſwer, that he ſhall recover a 
Fee · ſimple; for the Tenant in Tail and 
his Heirs are eſtopped by the Record to 
ſay that the Stranger had not any Eſtate 
in the Land; and if they cannot aſſign 
any ſpecial Eftate, that he. had not a 
Fee- ſimple, and this Eftoppel will be of 
Avail, for it does not ad the Eſtate 
Tail, but the Aſſets in the Fee- ſimple. 

J have mentioned this Matter, nir, Ag 7 

may be of very good Uſe to have Re- 
coveries in this Manner, for thoſe that 
purchaſe an Eſtate of a Family may 
have a very good Title upon the Foot 
of one Settlement; yet there may be 
latent Settlements in the Family, and 
ſo it is the wiſeſt Way for a Purchaſor 


to bring in as many of the Family as 
he 
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A Treatiſe of Common Recoveries, 19; 
he can, and vouch them all. To the 9 
Third, which was the ſecond great - 
Point, he ſaid that the great Difficul- 
ty of it was upon the Account: that 
the Recovery in Value muſt not be 
portionable to the Loſs; for by the 
Joint Voucher, the Recovery in Value 
' muſt be Joint; whereas the Vouchees 
were Tenants in Tail of the whole, the 
one in Poſſeſſion, the other in Remain- 
der; and this indeed would be a great 
Objection, if the Caſe were conſidered 
upon the Foot of the Eſtoppel, for the 
Tenant in Tail will be eſtopped during 
his Life, to claim any more than a : 
Moiety of the Recompence in Value; 
but then after his Death the Iſſue in 1 4 
Tail will not be eſtopped, but may ſay | 2 
that the other was Tenant in Tail 
in Remainder, had not any Eſtate in 
Poſſeſſion in the Land, ſo the Recom- 
| pence will enure to him alone; and 
there is no Difference between this 
Caſe and the Caſe of Eare verſus Snow 
Cc 2 in 
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| in Plow. 514. where the Huſband was 
Tenant in Tail of Lands, and a Pre- 

| cipe was brought againſt him and his 

Wife, and they vouched over the Com- 

mon Vouchee, and the Recovery was 

held to be good; for there it was objec- 

ted that theRecompence in Value, which 

was the Cauſe of the Bar, ſhould by 

the Surviving of the Wife go to her 

by Concluſion, and ſo no Reaſon to 

bar the Iſſue in Tail; but it was held 

that the Iſfue in Tail ſhould net be 

* bound by any Eſtoppel, which his Fa- 
| ther admitted by joining in Voucher 
„ | with his Wife, any more for the Re- 
compence in Value, than he ſhould be 

! by an Eſtoppel made by his Father, for 
3 the old Entail Land which is recovered 
ainſt his Father, but was abateable 
againſt the Wife, to ſay that ſhe had 
loſt nothing, and that bs Father was 
{ole Tenement in Tail, and ſhe had 
nothing. Cro. El. 376. b. and that he 
bring the Perſon that had loſt the, 


whole, 
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whole, ſhould have the whole Recom- 
pence, and that of the ſame Eſtate that 
he had loſt, and the Feme ſhould have 
nothing. "There was a Caſe in Trin. A 2 
1657. Rot. 179 or 180, between Mur- , 4 HAR 
rell and Osburn, a Report of which 1 
have under my Lord Chief Juſtice 
Bridgman's own Hand in a Manuſcript” 
I have of his, where this very Point 
came in Queſtion. My Lord Ch. Juſt. 
Brideman was a very ſtudious Gentle- 
man, and though he kept to his Cham- 
bers, yet he had an Account brought 
- him of all that paſb in the Courts. The 
Caſe was in a Formedon in Remainder 
expectant upon an Eſtate Tail; the Te- 
nant in Tail pleads in Bar a Common 
Recovery on a Precipe againſt the Grantee 
of Tenant in Tail, in which Tenant in 
Tail and a Stranger were jointly vou- 
ched, and vouched over the Common 
Vouchee; and it was reſolyed that this 
was a good Recovery, and bound all 
the Remainders: And Brideman men- 
tions. 
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tions oa Caſe 22 H 8. By. Aae 
in Value 27. is to the ſame Purpoſe ; 
] there the Feme was Tenant in Tail, 
x and a Precipe was brought againſt Baron 
_F and Feme, and they vouched over the 
Common Vouchee, and the Eftate Tail 
was held to be barred ; and there it is 
held, that though the Huſband ſurviv'd, 
yet the Recovery ſhall bind the Iſſue in 
+ Tail; for the Recompence ſhall go as 
l Jt the Land recovered ſhould have 


gone; this is full to the Point; for the 
Huſband! is as much a Stranger to, the 
Wife's Eſtate Tail as any Body; and 
47 u«: ſo in Eare and Snow's Cale, is the Wife 
g to the Huſband's ; and the only Diver- 
ſity between the two Caſes is, that in the 
Caſe in Br. the Huſband muſt be nam'd, 
but in that in Plow. the Wife need not. 
He ſaid there was a Caſe adjudged in 
the late Times in this Court, Lockyer | 
and Palfreman, Hill. 1651. which was 
reported obfcurely in Style $19. but 
he had a Report of it in the ſame Book 


of 


C 


of my Lord Briagman s, where Huſ- 

band and Wife were ſeiſed of a Rever- 
ſion in Fee expectant upon an Eſtate 

for Life, and made a Feoffment in Fee 

to make a Tenant to the Precipe, but 

that happened to be void, becauſe the 

Tenant for Life continued all the while 

in Poſſeſſion; but there a recipe was 

brought againſt the Feoffee, and he vou- 

ched the Huſband and Wife, and they 

vouched over the Common Vouchee, « Cro, El, Wi 

and that was held to be good; for if a. 

Precipe be brought againſt a Stranger, 

and he vouches Tenant in Fee-limple, 

the Recovery is good againſt Tenant in 

Fee · ſimple by Eftoppel ; but the Rea- 

ſon why ſuch a Recovery is not good 
againſt the Iſſue in Tail is, becauſe the | 
Eſtoppel as to him is not binding; and if 

a Precipe be brought againſt Baron and 

Feme, or Baron and Feme come in as 

Vouchees, the Wife is as much eſtop- 

ped as if ſhe was a Feme Sole, and 1 co. May 

there is no Diverſity as to the Eſtoppel, .. 
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_ if | Tenant in Fee-{imple be Tenant to 
112 Jon the Precipe, or come in as Vouchee ; 
= and to that Purpoſe is the Caſe in 
_— 3 Cro. 21. where Tenant in Fee-fimple 
expectant upon an Eſtate for Life bar- 

1 gained and fold to N. S. againſt whom a 
1 Precipe was brought, and he vouched 
=_ the Tenant in Fee - ſimple. and the Re- 
covery was held to be good againſt him 

in the Reverſion and his Heirs: He 

if concluded with the Caſe in 1 Inf. 
; 376. '2 Cr. 318. that if the Heirs 
at Common Law and the Heir in 
Burrough Engliſh be vouched, and 
xouch over the Common Vouchee, 
the Heir in Burrough Engliſh ſhall 
have the whole Recompence in Va- 
lue, becauſe he has all the Loſs, and 
Jo of the Heirs in Gavelkind, Ce. 
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=. and ſo in the Caſe of Eare and Snom, 
2 the Wife, though ſurviving, ſhall have 
nothing, but the Iſſue in Tail ſhall have 

the whole Recompence in Value, becauſe 

he loſt the whole; ſo here, though there 

i ! | be 


be a i Joint Voucher, yet the Recon 
pence in Value ſhall go only to the ihe, . 
of Tenant in Tail in Poſſeſſion, and 
| ſo ſucceſſively; and conſequently. the 
Common Recovery is a good Bar. Judg- 
ment was given for the Defendant, . 


. 


Trin. 6 Anna, in the Court 


of Exchequer, in Eject- 
ment. 


Lanc. ſſ. John 3 on the AE 15 


of John Earl of Angleſea, and Hen- 
rietta Maria his Wife, and Lady 


Elizabeth Stanley, Spinſter, Plaintiffs, | 


Jaws Earl of Derby, and Others his 
' Tenants, Defendants. 


thom and ſeveral thouſand Acres 
of Land 1 in Lathom, and other Places. 
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in the County of Lancaſter, on Not 


guilty pleaded on a Trial at Lancaſter. 


Aſſizes, the Jury found ſeveral general 
Verdicts as to Parcels, and inter alia 
as to Croſs-Hall in Lathom, and all the 
Premiſſes, except the Refidue of the 


Manor of Lathom, two thouſand Acres 
of Land in Larbom, Parcel of the fame: 


Manor, the Manor of Newburgh, two 


hundred and fifty Aeres of Land in 
Newburgh in Lathom, and New Park in 


Lathom + The Earl is ſound Not guilty ; 


and as to the Particulars excepted, find 
a Special Verdict. | 
That Wilkam Earl of Derby was 


ſeiſed thereof in Fee, and being ſo 


ſcifed, to the Intent that Sir Thomas 


Leigh and others miglit convey the ſame 
to Queeh Elizabeth, her Heirs and Suc- 
ceſſors, and that the Earl might accept 
from the Queen a Grant to the Earl 


and the Heirs Male of his Body, and 


for Default of ſuch Iſſue, to the Heirs 


Male of the Body of Sir George Stan- 


1 tey, 
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A Treatily of A Sacre 
ley, formerly Lord Strange, and ſhould * 
leave the Reverſion in the Crown, en- 
feoffed the ſaid Sir Thomas Leigh, and 
others, and their Heirs, 

And the ſaid Feoffees, being by Vir 
tue thereof ſeiſed in Fee, did, in Pur- £ 
ſuance of the ſaid Intent, by Deed. i in- 
rolled convey the ſame che Eighth of 
December, 43 Elix to the Queen, her 
Heirs and Succeſſors. 

That Queen Elizabeth, in further 
Purſuance of the ſame Intention, the 
Seventh of January, by her Letters Pa- 
tent, for divers good Cauſes and Con- 
ſiderations the Queen ſpecially moving, 
and at the Petition of the ſaid Earl, 
conveyed the ſame to the ſaid William 
Earl of Derby, and the Heirs Male of 
his Body; and for Default of · ſuch Iſ- 
ſue, to the Heirs Male of the Body of 
the ſaid Sir George Stanley, to be held 
of the Queen, her Heirs and Succeſſors, 


by the Service of one Knight's Fee. 
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That an Act of Parliament was made 
the Ei ghteenth of November, 4 Fac. 1. 
whereby it was Enacted, That the 
aid William Earl of Derby, and the 
'© Heirs Male of his Body, and in De- 
© fault of. ſuch Iflue, then the Heirs 
Male of the Body of the ſaid Sir 
* George Stanley, ſhould enjoy the laſt 

mentioned Premiſſes, and that the 
King ſhould hold ſuch Eſtate, Right, 
. Title, Intereſt and Reverſion, as if the | 
Act had not been made. 
That the ſaid Reverſion deſcended 
from the ſaid Queen to King James J. 
and that the ſaid Reverſion deſcended 
from him to King Charles I. 
That King Charles I. the Eleventh of 
July in the Eleventh Year of his Reign, 
made an Award under his Privy Seal, 
That William Earl of Derby, and Fames 
Lord Strange, ſhould grant a Rent- 
Charge of 600]. a Year, out of an 
Eſtate of fufficient Value, to Charles 
* Stanley and the Heirs Male of his 


2 — 
** aha 


Body, and. for Default of ſuch Iſſue, 
to James n and the Heits Male 


of his Body. SLEEP ITS © 
That King Charles 1. aſterwurdh by 


Letters Patent the Third of July, 
13 Car. 1. reciting the Letters Patent 


of Queen Elizabeth, the Act of Par- 


liament, and the Award, and to enable 


the ſaid James Lord Strange to perform 


ſaid James Lord Strange and his Heirs 


the Award, granted the Reverſion to the 5 
to be holden by the ſame Services. 
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The King by the ſame Letters Pa - = 


tent willed and declared, that the ſaid 
Fames Lord Strange, within a Year after 


the Date thereof, ſhould cauſe the Re- 


verſion to be granted or limited, that 
the Lands, &c. ſhould revert to the 
King in the ſame Manner as if the Let- 


ters Patent had not been made, charge- 


able nevertheleſs with a Rent-charge. ' 


The Eleventh of Auguſt, 13 Car. 1. 


for Performance of that Award, by 


Indenture* inrolled in Chancery, the 
{aid 
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aid Earl of Derby, and James Lord 
Strange, covenanted to convey within 
two Years the {ame Premiſſes by Fine, 
to the Intent the Rent-charge might be 
paid according to the Award, and that 
the Premiſſes in Queſtion ſhould: go 
.chargeable therewith to the Uſe of he 
aid William Earl of Derby and the 
-Heirs Male of his Body; and for De- 
fault of ſuch Iſſue, to 3 Heirs Male 
of the Body of Sir George Stanley Lord 
Strange; and for Default of ſuch Iſ- 
ſue, to the-Ulſe of James Lord Strange, 
his Heirs and Aſſigus. 
I wenty-firſt of Auguſt, 15 Car. 1. 
a Fine was levied of the Manor of La- 
thom to the Uſes in the Covenant; and 
there were Proclamations thereupon. 
That neither James Lord Strange, 
nor his HHeirs or Aſſigns, did within 
one Lear convey the Reverſion, ſo as 
the Premiſſes might revert. 
That Earl Milliam was ſeiſed by Vir- 
0 tue of the Eſtate Tail, which deſcended 


W 
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to the ſaid Fames Lord Strange, and af 
terwards to Charles Earl of Derby, and 
afterwards to Willan-Georgo-Rieherd! Earl 
of Derby. | 

That William-George-Richard being 
ſo ſeiſed in Tail, made an Indenture, 
bearin ng Date the Eighteenth of Auguſt, 
13 N. z. and ſealed and delivered the 
Thirtieth of the fame Auguſt. 

The Indenture is found in * era, 
and appears to be a Bargain and Sale 
for a Year, from the Earl of Derby to 
John Thornton and Jon Hayes, of the 
Manor of Lathom, the Capital Meſ- 
ſuage and Demeſne Lands, Park, Waſtes 
as Rents: of or in the faid Manor, 
and all Lands and Hereditaments in 
| Lathom, in the actual Tenure or Oe- 
cupation of the faid Earl, and divers 
Lands and Hereditaments in other 
Places, in Poſſeſſion of ſeveral Tenants 
therein named. © 

That the ſaid — Ni 


chard Earl of Derby made another 
Indenture, dated the Nineteenth of 


Auguſt, 
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burt a{caled.. by him the 
3 Tirdech of Auguſ?, the lame Lear. 
4 This Indenture is found in hec Verba, 
* | and appears to be a Releaſe from the 
q {ame Earl of the ſame Premiſles to 
Thornton and Hayes. and their Heirs, 
in order to make them Tenants to the 
Præcipe. 
That at the Time of Sealing the 
two Indentures, there were blank Spaces | 
„ „ after the Words John 
Harroct, in order to inſert the Names 
| of other Tenants of Lands in the 
13 Towns mention d in thoſe Indentures. 
1 That a Writ of Entry was ſued out 
oC the «Manor: of Latbom, c. the 
Nineteenth. of 4 guſt, 1 W. z. re- 
turnable the firſt Day 13 the next 


| . 5 General Seſſion of * at Lancaſter. 
= [ That the firſt Day of the next Aſ- 
fm (to wit) Wedneſday the Third Day 


of September, 13 W. 3. the Writ was 
returned; the ſecond Day. the Earl, 


40 is vouched and ſummoned, ap- 
2 113 peared, 


peared, and vouches the Common Vou- 
chee, and thereupon a Recovery is ſuf- 


fered, and the Demandants have Judg- 


ment to recover Seiſin; and pray a 
Writ of Seifin, returnable on Monday 
next in the ſame Seſſion. 3 

That on Friday the Fifth of Septem- 
ber the Spaces were filled up with the 
Names of ſeveral other Tenants of 


Lands in the ſame Manors and Towns, 
which Names were inſerted by the ſaid 


Thornton, Party to the Deeds. SONG 
The Jury further find that Milliam- 
George · Richard Earl of Derby, being 
ſo ſeiſed as aforeſaid, of the ſaid Re- 
ſidue of the ſaid Manor of Lathom, and 
the ſaid two thouſand Acres of Land 
in Lathom, the ſaid Manor of News 
burgh, two hundred and fifty Acres of 
Land, Parcel thereof in Newburgh in 
Lathom, of New Park, and of the Meſ- 
ſuage, and ſixty Acres in Lathom, calld 
New Park, 2 Auguſt 29 Car. 2. in 
Conſideration of Five Shillings, made 
Ee a Bar- 
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a" Bargain and Sale for a Year to 
Heneage Lord Finch and others of inter 
alia the ſaid Manor of Nembugh and 
New Park-in Lathom. 

That the Third of Au ouſt the foams 
Year, he made an om of Releaſe 
of the ſame Premiſſes to the fame Par- 
ties and their Heirs. 

The Releaſe is found in hec Verba, 
and is inter alia of the Manor of New« 
burgh and New Park, to hold the ſame 
to the Truſtees and their Heirs, to the 
Uſe of the Truſtees and their Heirs, 
during the Life of Dorothea Helena, 
then Counteſs Dowager of Derby, in 

Truſt to pay her a Rent of 600 J. a 
3 | Year Quarterly for her Life; and from 
1 "8 and after her Deceaſe, then as to the 
| Manor of Newburgh and New Park, to 
and for the Uſes of ſuch Perſons, for 

ſuch Eſtates, and with ſuch Powers 
and with ſuch Remainders, as in and 

by the ſaid Act of Parliament of the 
Fourth of King James I. is limited and 
i expreſſed, 


expreſſed, and in ſuch Sort and Man» 
ner as the ſame {ſhould have gone, if 


this preſent Settlement had not been 


made; and the ſaid Earl covenants to 
levy a Fine to the Uſes in that Deed. 


the Twentieth of Auguſt 30 Car. 2. 
with Proclamations of (inter alia) the 
Manor of Newburgh and New Park in 
 Lathom. © | 120 

That the Manor of Newburgh and 
two hundred and fifty Acres of Land, 
Part thereof, lye in Latbom; that New 
Park, at the Time of the Settlement, 
29 Car. 2. was Parcel of the Manor of 
Lathom, and was ever ſince reputed Par- 
cel thereof; but both Newburgh and 
New Park, at the Time of the Settle- 
ment, 29 Car. 2. and the Recovery 
15 V. zi were in the Poſſeſſion of Ho- 
rothea Helena, Counteſs: Dowager of 
Derby, and the faid Lord Finch and 
others the Truſtees, at the ſame Times, 
e 021 ene 23 031 MP 


That a Fine was levied accordingly | 
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were ſeiſed thereof for the Life of the 
ſaid Counteſs Dowager. 
They find that William Earl of Der- 

8 Iſſue James, who had Iſſue 
Charles, who had Iſſue Milliam-George- 
Richard, who died without Iſſue Male 
4 Nov. 1702. | 

That the Defendant Earl James is 
Heir Male of the Body of Charles, and 
younger Brother of the laſt Earl Mil- 
liam-George-Richard, and Great Grand- 
ſon and Heir Male of che Body of the 
ſaid Earl Milliam 

That the Leſſors, the Counteſs of 
Augleſea and Lady Elizabeth Stanley, 
are Daughters. ind: Coheirs of Earl 
William - George · Richard; that on his 
Death they enter d and made the Leaſe 
to the Plaintiff prout, Nc. and whe- 
ther the Defendant the Earl be Guilty 
as to theſe, the Jury ſubmit to tha 
Judgment of the Curt. 
Lord Chief Baron Ward was iof Opi- 
ſnion 5 with the Defendants, as to the 


W of A Vc. on wo Stat. 
34 HF. 8. which ine Tenant in 
Tail of the Gift of the Crown from 
aliening, againſt the Opinion of the 


other three Barons, who held the Tntail 
in this Cale was a fraudulent Contri- 


vance, not within the Meaning of this 
Statute.” The Cafe on the Statute of 


Mortmain was cited, as it appears in 


| 


' Farmer's Caſe, 3 &. 78. b. and more 


largely in Magdalen's College Caſe, 11 
0. 73 b. 74. 

As to the filling up the Blanks 5 
the firſt Day of the Aſſizes, they all 
agreed, that being by Conſent of the 
Parties, though the Words inſerted 
might be void, it could not avoid the 
Deeds as to what was contained therein 
at the Time of Sealing; and beſides, 
the Deeds had then done their Office, 
and made a good Tenant to the Precipe 
for the Manor of Lathom, and: what 
was compriſed in the Deeds the firſt 


voy of the AT ; 
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- As to Newburgh and New Park, Baron 
Price cited the Caſe 1 Inſt. 324. b. that 
if a Leaſe for Life was made, the Re- 
verſion remains Parcel of the Manor, 
and paſſes with the Manor; which was 
not denied by any of the Barons, and 
ſeemed to be agreed by all; but they 
diſtinguiſhed this Caſe, as being by 
Deed — Fine, and held it therefore a 
Diſcontinuance and a Temporary Seve- 
rance, during the Life of Dorothea He- 
lena, Counteſs Dowager of Derby; and 
therefore the Recovery was void as to 
theſe, for want of a good Tenant to 
the Precipe. 

And purſuant to this Judgment in 
EjeQment, the whole Manor of Lathom 
(except and New Park, and 
except Croſaball, which ſtood upon an- 
other Title) was adjudged for 2 De- 
fendant, and therewith above 1000/1. 
per Ann. in Leaſes for Lives have been 
held and enjoyed -under this Recovery 
ever ſince, as . of the Manor 


wherein 


Are non Rin, = 2p 


wherein the Intail was bart d 1 this 
— 2 0 

The Authorities fur tho Reverſions 
on Freehold Leaſes for Lives, remain- 

ing Parcel of the Manor, 'are very 
many, beſides 1 Inſt. 324.b. © | 

B. and F. leaſe Part for Life, and g %. 39 
then levy a Fine of the Manor, and © 
the Reverſion paſſed. 

The Diverſity, that after a Leaſe for ,z fl. s. f 38. 
Life of an Acre the Reverſion remains vg com. 
Parcel of the Manor, and paſſes there- > And, 52. 
with; but if the Manor be leaſed, xxx“ 746 
cept an Acre, the Acre is ſevered. _ 

80 an Advowſon appendant granted -— 
for Life remains appendant, and paſſes ; 38H. 6. f 39, 
2 the Manor or Lands to Wen 7 © 
dane. e * 227, 
en s Digeſt of Writs, f. 37. Cap. | 
un. droit deuxfois demande, 2 Roll, abr. 
58. Grant, Y 1,2, 120, 121. Manor 


D. 1 Roll, Abr. 633. Diſcon Ger” B. 7 
26 64 * 55. 
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And the Stat. 7 H. 8. e. 4. COncern« 
ing Avowries for Rents and Services, 
ſeems built on this Foundation, that 
Auch Reverſions are compriſed and paſs 
in Recoveries as Parcel of Manore. 
nd it ſeems owing to the Diſuſe of 
Real Actions that this comes now to be 
"queſtioned. _ 

N.B.Upon the Deathof William-George- 


| Richard Earl of Derby, Mr. Starkey of 


| Preſton was appointed by Earl James, 
and Mr. Ward by the Coheirs, to in- 
ſpect the Writings and 1 their re- 
ſpective Rights to the Eſtates of the 
deceaſed Barl; and this Point, vis. That 
the Reverſions on Leaſes for Lives paſ- 
ſed by this Recovery as. Parcel of the 
Manor, was agreed by them, and after- 
wards, upon a Reference to the Earls 
of Pembroke, Rocheſter and Scarborough, 
the ſame Point was admitted. And 
laſtly, after the Judgment given in the 
Exchequer, upon a Reference to Mr. Ri- 
ehard Webb and others, whereby at ge 
2 a 


A Treatilo of Common Recobtris, «17 
all remaining Diſputes were ſettled be- 
_ tween the Heir Male of Earl William 
and the right Heirs of the late Earl /- 
iam · George - Richard. All the Manor of 
Lathom in Poſſeſſion and Reverſion, ex- 
cept Ooſaball, Newburg and New Park, 
was awarded to the right Heirs, and 
the ſame have ſince been ſold and en- 
joyed accordingly. = 1 
And note; The Determination by 
the Barons in the Caſe of Newburg and 
New Park, that the Fine in this Caſe - 
made the Severance of theſe Parcels 
from the Manor, ſeems to imply that 
in other Caſes where there is no Fine, 
there is no Severance, but the Revetſion 
in Fee remains Parcel, and paſſes with 
the Manor according to the former Au- 
thorities. ba . 


of — 


PRECEDENTS of Rules for 
mint; Recoveries. 


Eaſter 34 Car. 2. 


Wyrky, Between Richard Tregeare, 


— 


Gent. Plaintiff, and Wi- 
cholus Gennys, Gent. De- 
ſendant. bg 

of renements with the eee 


in Tyrewithiate Chapel Grounds, Chapel - 
Meadow, „  Hendra Meadow, Twinna 


* 


4 1 | Waies, in the Pariſn of Lanceſton, 


i Aalen la Witton, and St. 
Thomas the Apoſtle, in the Wy 
of Cornwall, 


16 May. Oraſmuch as it appears to 
the Court here, after the 
Exajaination as well of the Plaintiff and 
Deforcient, as upon the Inſpection and 

1 Exami- 


Examination of the Fine levied be- 
tween the Parties aſoreſaid, and tho 
Indenture declaring the Uſes of the 
Fine, that by the Omiſſion or Miſpri- 
ſion of the Clerk, who made and in- 
groſſed the Precipe and Concord of the 
ſame Fine, he ſuppoſed ehe ſaid Te- 
nements to lie amongſt others in tlie 
Pariſh of Lanceſſon, when in Fact there 
is no ſuch Pariſh within the whole 
County. of cornwall, but ought to be 
in the Pariſh of St. Stephens near Lan- 
ceſton; it is order d by the Court, that 
as well the Precipe and Writ of Core- 
nant, as all Entries and Records of the 
laid Fine, in all Offices which it hath 
paſſed through, be amended and reQifed 
by putting in the Words (S. Stephens 
near), as by Law it ought to be done. 


By the Court. 
| Cooke. 


F f 2 Hillary 


220 233 


Hillary 
Courteney, Eſq; a ainſt . 
220 9 9 "a 


12 Feb. 18 e a S 
Rule of the Ninth In- 


ſtant February in this Term, made be- 

tween the ſaid Parties, and upon the 
Affidavit of Nathaniel Lott, it is or- 
dered, that the Writ of . Covenant in 
this Cauſe be amended by 1 

theſe Words (and Knowſton) in the a- 
foreſaid Writ, and that all Entries and 
Proceſs made thereon be amended by 
the ſaid Writ, according to the ſame 
Rule. 

'On the Motion of Serj. Hooper. 


By the Court. © 
Cooke. 


Hillary 


Hillary 3 Anna. 


Courteney, Eſq; againſt Blake = 
and his Wife. 


11 Nov. TI is order'd that the Defor- 
cients, upon Notice of this 
Rule to them given, thew Cauſe to this 
Court on Tueſday next why the Writ 
of Covenant in this Cauſe ſhould not 
be amended by inſerting therein (and 
Knowfion) and why all the Entries and 
Proceedings thereupon made out by the 
fad Writ ſhould not be amended, 

By the Court. 


Hooper. 


The ſame againſt the Jame. 


(To wit) PON reading a former 
Feb. Rule of 11 Nov. in 


| the luſt Term made been che al 


2 Parties, 


( , 


ED 1 Tete ebtintdtt Mttöbrrtrs. 


Gulſtone. 


on Mohday 
; why the Writ of. Govenant i in this Cauſe 
ſhould not be amended by inſerting 


(and Knowſton) and why all the En- 
tries and Proceſſes thereupon made by 


Parties, it is order'd that the Defor- 
cients, upon Notte of this: Rule to 
them given, ſhew Cauſe to this Court 
the laſt Buy of this Term, 


the ſaid Writ ſhould not be ee, 


according | to the {ame Rule. 


Mich. 13 Ot * 


Drate And Another 3 
Biddulph. 


erik à ceftaih Fine was pro- 
ſecutel here in Court between 


Abet) Bil#ffh, Blah, and Anne 


Brown; Widow; and Jon Brow#, De- 


Ener of two Mefluiges and one 


Garden, 


<d ck "= 
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— Mears 
Garden, wich the Appurtenances in the 
'Barih of Sr. Albans in;Great Waad-/treet, 
London, in the Term af 121 b that 
a Recovery. 
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the aforeſaid two Met ungen and one 
Pen in 15 Term. ph the 1 7 — 


1 in 5 ene | 
and entred the Præcipe and. Recovery a- 
foreſaid to be had of one Meſſuage and 
one Garden, and afterwards a Writ of 
Entry upon Diſſeifin in le poſt was pro- 
ſecuted of one Meſſuage and one Gar- 
den, according to the Entry in the Pro- 
thonotary' s Remembrance, returnable 
in the Octave of the Holy Trinity in the 
ſame Term, where it ought to have been 
of two Meſſuages and one Garden, ac- 1 
cording to the ſaid Fine and Concord ; | 
between the Parties aforeſaid, and the 
true 


444. "M 1 — 


true Intention of them: Now upon 
the Affidavit of George Almery of the 
Truth of the Premiſſes, and the Exa- 
mination thereof in Court, in the Pre- 
ſence of the Parties aforeſaid, and by 
their Conſent, it is order d by the Court, 
20 Octob. that the Curſitor of London 
"amend the Writ of Entry aforeſaid, 
and make it of two Meſſuages and one 
-Garden ; and that 'the Entry of the 
Recovery thereupon and other Proceſs 
made out by the Clerk of the Protho- 
taty be likewiſe amended. _ 
On the Motion of Serj. Heath. 
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1 142 Pt” $' na. 
Between Edward Abney, K. = 
and Milliam Longueville, 
Eſa; Plaintifts, and Henry 
Earl of Clarendon and Ed- 
ward Hyde, Eſq: Son and 
Heir apparent of the ſame 
Earl, Deforcients; and be- 
tween Anthony Hecſ, Gent. 
Demandant, Edward Ab- 
ney, K. and William Lon- 
gueville, Eſq: Tenants; Ed- 
ward Hyde, Eſq; Son and 
Heir Apparent of Henry 


_ EarlofClarendonVouchee. 


Of Tenements in Laverſtoake, Pitton, 
Weſtgrimſtead, Alderbury, St. Martins 
Winterborne, Earles and Pirton, other- 

wile Purton, otherwiſe Puriton, in the 

- County of Wits. | = 

11 Feb. || ,*Oraſmuch as it appears to 

| the Court here, upon the 

. Gg . ˖ ·˖ 
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Inſpection of à certain Indenture tri- 
partite brought here into Court, bear- 
ing Date the Seventh Day of February 
in the Thirty- fifth Year of the Reign 
of the late King Charles II. made be- 
tween the aforeſaid Henry Nat of 
Clarendon and Henry Hyde, Eſq; of 
the firft Part, the aforefaid Edward 
Abney, Knt. and William Longueville, 
Eſq; of the ſecond Part, and the afore- | 
{aid Anthony Heck of the third Part, for 
declaring the Uſes of the ſaid Fine ad 
2 that the Names of the Places 
called Clarendon and Clarendon Park in 
the {aid Indenture mention'd, in which 
lies great Part of the Lands and Tene- 
ments agreed by the ſame Indenture to 
be compriſed in the ſame Fine and Re- 
, were omitted out of the ſaid 
Fine and Recovery, by the Miſpriſion 
of the Clerk” who proſecuted the ſaid 
Fine of the Octave of the Purification 
in the Term of St. Hillary in the above- 
ſaid Thirty-fifth Year, and the ſaid Re- 
way of the 'Term of Eaſter i m that 


Nx ſame 


— 
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ſame Year ; and alſo upon reading 


divers Rules formerly made by the 
Court here, for adding the Names of 
Places omitted in divers Fines and Re- 
coveries, it is order d by the Court that 
the Curſitor of the County of Wilts 


1 amend the Writs of Covenant and En- 


try between the Parties aforeſaid, by 
inferting in the {aid Writs, next aſter the 
Word Puriton, theſe. Words (Clarendom 
and Clarendon Park) and alfo that all 
Parts of the faid Fine between the 
Parties aforeſaid, and the Recovery a- 
foreſaid, and the Exemplification there- 
of, and the Writ of Seiſin between the 
ſaid Parties, be amended on Record, in 
the fame aforeſaid Words (Clarendon 
and Clarendon Park) in all Places neceſ- 


fary 3. 


0 the Motion of Mr. Serj. Broddvick 

and Cheſhire. 5 2 Sel 

* By the Coun. 
Darby. 


G g 2 Mich, 
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- Mich: 6 Car. 1. 


Skinner and Others againſt 


THereas in che Term of . Hil 
lary in the Fifth Year of 
| Charles, upon a Writ. of Ent 
5 ' Diſſeifin in le poſt, the Tenan: 
vouched to Warranty Arthur Gouldinge, 
Gent. and Anne his Wife, of fifteen 
Acres of Land and one Acre of Meadow, 
with the Appurtenances in Alphamſton 
and Lamarſhe in the County of Eſſex : 
Now upon Inſpection of the Feoff- 
ment- made by the aforeſaid Gouldinge 
and his Wife to the ſaid Tenant, it ap- 
pears that the aforeſaid Acre of Mea- 
dow lies in Great Henney, and not in 
Lamarſh ; and ſo the aforeſaid Writ of 
Entry was proſecuted, by the Miſpri- 
ſion of the Clerk, of Tenements in A 

ie ah and Lamarſh and a Common 
| Recovery 
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Recovery thereupon ; and an Exempli- 
fication of the ſame was had, .where it 
ſhould have been of Tenements in A 
pbamſton and Great Henney ; therefore 
it is order d by the Court, that the 
Curſitor of the County aforeſaid a- 
mend the Writ of Entry aforeſaid, and 
that the Name of the aforeſaid Village 
of Lamarſh be expunged by him, and 
in the Place thereof the Name of the 
Village of Great Henney be inſerted ; 
and that the Prothonatary's Clerk alſo 
amend the Entry of the Recovery afore- 
ſaid, and the Exemplification thereof; 
and alſo the Writ, of Seilin profecuted 
upon the Writ of Entry aforeſaid, ac- 
cording to the {aid Writ of Entry afore- 
ſaid ſo amended. _ „ 1 


By the Court. 


230 a enn of common Recoveries. 


"Thaw. 1 13 Car. 1. 


Wighta > and Another 
., . againſt Maſters. 


PON Inſpection as well of a 
certain Indenture made between 
Thomas Maſters, Tenant of the one 
Part, and Humphry Wightwick, Gent. 
and George Wightwick, . Deman- 
dants, of the other Part, ſhewn here 
in Court for declaring the Uſes of a 
Recovery here in Court, between the 
Parties aforefaid, had in the Term of 
St. Hillary laſt paſt, and alſo upon the 
Cognizance of the aforeſaid Thomas 
Maſters. then prefent here in Court, 
it is found 0 that Recovery bad | 
ſhould be of three Meſſuages, one Dove- 
houſe, four Gardens, eighty-ſix Acres 
of Land, twenty Acres of Meadow, 
and fifty Acres of Paſture, with the 
| Appu rtenances in Sibington, Newchurch 
| Marſbam in the County of Kent; 

but upon Oath of William Codd, one of 


the 
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the Attornies of this Court now pre- 
ſent hero in Court, it appears, that as 
well in the Writ of Entry of that RE 
covery had in the aforeſaid Term of 
St. Hillary, as in the Writ of Seiſin 
thereupon alſo proſecuted, and in the 
Entry of the Recovery aforeſaid, the 
aforeſaid Word Newehwreh, by the Neg- 
ligence of the Clerk, was intirely omit- 
ted; now it is ordered by the Court, 
the twenty-firſt Day of June in this 
ſame Term, that as well the Writ of 
Entry as the Writ of Seiſin, and the 
Entry of that Recovery between- the 
Parties aforeſaid of Record be amended, 
and the aforeſaid Word Newchurch in all 
of them be inſerted, and that as well 
the Writs aforeſaid, as the Roll of the 
Entry of Recovery aforeſaid, be brought 
into Court here for the Purpoſes afore- 
ſaid, and amended here in Court, with- 
out Delay in this Particular. n 
On the Motion of Mr. Serj. Carte. 


By the Court. 
Mich. 
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' Mich. 1650. 2 Car. 2. 


Pinkar, F ine between George Parker, 
Bp and Thomas Folley, 
Plaintiffs, and Charles Cot- 
ton, Eſq; and his Wite, 

-* Deforcients. | 


Fine from the Day of the Holy Trinity, | 
in three Weeks, 1649. 


po the ſeparate Oaths of the 

aforeſaid George Parker and 
Charles Cotton made here in Court, and 
by Conſent of the ſame Charles Cotton 
7s 4 16 0 here in Court, it is order d by 
the Court this 19 Nou that the Name 
of the Village of Waterfall, by the Neg- 
ligence of the Writer omitted, be put in 
as well in the Writ of Covenant as in 
certain other Parts of the aforeſaid 


Fine. | 
On the Motion of Serj G. Clarke. 
By the Court. 
Gardner. 


TABULA. 


FF 


A u 2 E. e 


F the Origine, Nature arid Vie! of 
Common Recoveries. 
Concerning the Origine of Eſtates Tail, if 
- any among the Romans or Fews, invented 
by the Feodal Law, and were firſt intro- 
duced into England by the Conqueror. 
All Eſtates at Common Law Fee-ſimple. 
Statute of Donis created Eſtates Tail; the 
the Miſchief of theſe Eſtates, and the Rea- 
. fon of it. 
What en Eſtate Tail had ſeveral 
Ages. 
Concerning the Origine of Common: Hege. 
ries, ſuppoſed by ſome to be begun by 
Taltarum's Caſe, but rather to ariſe from 
the Reaſons drawn from Octauian 1 
The Recompence in Value, the Reaſon of 
4 Iſſue being barred, though only a Fic- 
H h C tion 
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tion, and this Fiction occaſioned the learned 


---Cavils againſt Common Recoveries. 


Common Recoveries bar where no Recom- 


pence; as Tenant in Tail, Remainder for 
ears ſuffers a Recovery, Remainder barr'd, 
; thouph Recompence cannot extend to a 


Cuhattel; ſo Tenant in Dower and contin- 


gent Remainders barred without a Recome 
/ pence. 


 Recompence in Value is the Reaſon for bar- 


ring the Hue , but the Reaſon for barring 
Remainders is, Recoveror is in of the E- 
ſtate Tail, which continues, and Common 


© Recoveries a Conveyance excepted out of 


the Statute, and an inherent Privilege an- 
nex'd to Eſtates Tail. 

When Tenant in Tail is vouched, he comes 
in of the ſame Poſſeſſion he had before, 
and to warrant it; and when one enters 
into Warranty, the Law will always pre- 
ſume there was one on Feoffment or Grant. 

Common Recoveries like Adverſary Recove- 
ries, and ſuch Judgments, but veries 


on Title cannot be to a Uſe, as Common 


Recoveries are. Recovery binds Blood 
and diſapproves the Title ; though ſeveral 
Diſcontinuances after Recovery, eror 
may enter; and though Recoveries reflect- 
ed on by fome Statutes, countenanced by 
8 2 The 


ABD IN 
The Uſe of Common Recoveries, © 
Common Recovery bars Iſſue, Remainders and 

Reverſions, and Recoveror comes in under 
Tenant in Tail, and is liable to all wo | 
Charges, and enlarges the Eſtate Tail; 
comes in as Vouchee, comes 4 — eg 
ſtates; if is Tenant to the Precipe, only 
the Eftate he then had is barred ; for the 
Recompence extends not to that he had not, 
Where Ifae has no Recompence not barred, 
and therefore Recovery by Default with- 
out Voucher binds him not, but on Entry is 
remitted ; but aliter where hasor may have 
Aſſets and Recovery i in Value. 
Are favoured and Fine, Recovery and Deed 
to lead the Uſe one Conveyance. | | ER 
Where Recovery is to be ſuffered by the Fa- | 
ther on Marriage of his Son, it is fafeſt to 
do it with treble Voucher. 
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2E APUT u. 5 ard 
7 F the Tenant to the Præc ipe. 4 
The Reaſon why there muſt be a Te. 
nant to the Præcipe; if there is none, the 
Iſſue in Tail may plead Nen Tenant, | 
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T AB UL A. 
if there be a good Tenant before the Return 
of the Writ, it is good; if were not Te- 
nant at the Return, might abate it by Plea 


of Non- tenure; but if he vouches, he ad- 
mits the Writ, but Vouchee may counter- 


9 601 5 the Tenancy ; but if he does not, 


it is good againſt chem all by Eſtoppel, 
but than Tenant recovers not in Value, 
becauſe loſt nothing 

If Tenant became Tenant. after the Voucher, 
Judgment is given on the Voucher, not on 

the Precipe, ſo binds. 

In Common Recoveries if there be a good Te- 
nant any Time before Judgment, it is 
good; and if comes to the Land by his 
own Act, cannot abate the Writ; alice 
if by Act in Law, as Diſcent. | 

If there is no Tenant, the Demandant cannot 
ſue Execution . againſt him, nor he againſt 
Vouchee, and Eſtoppels, though of Record, 
bind not Iſſue in Tail ; aliter of Tenant 

in Fee, a Recovery binds him, though no 
"ms 

If an Eſtranger that has nothing is made Te- 
nant with the True-tenant, it hurts not. 

Leſſee for another's Life makes a Leaſe for 
ears, and died, and he in Remainder, 

being Tenant in Tail, ſuffers a Recovery, 
and 1 Wold, for Freehold was in Leſſee, for | 
Years by OE 7 


I I | Huſ- 


D A BIA 


Huſband Tenant for Life, Remainder to Feme 


in Tail, Precipe againſt both ill; fo if 
there be. Tenant for Life, Remainder: in 
Tail; Precipe- againſt both: ill; ſo againſt 
| Mortgagor and Mortgage, becauſe Land 
recovered in Value ſhall de in the ſame 
Degree as the Land loſt. ' 
Lands given to. Huſband and Wife, and the 
Heirs of the Body of Huſband, Remain- 
der over, . Huſband : alone ſuffers a Reco. 
very, it is no Bar; but if Huſband diſcon- 
tinues, and Precipe againſt Diſcontinuee, 


and Huſband comes in as Vouchee, it isgood 


to bar Baron, not Feme. 


*. Tenant to the Precipe by Diſſei- | 


fin. 

Copeyrning Surrender by Tenant for Life 
to make a good Tenant to the Præcipe. If 
a Recovery be of a Manor, Part whereof is 
in Leaſe for Life, needs no Surrender; the 
Reaſon of this. LAT. » # 

Surrender by Tenarftfor Life muſt Be to him 

that has the Reverſion. 

Term for Years. hinders not Recovery; and 
by Statute of Glouceſter, Tenant for Years 

in London, may fallify | 

Fine levied, and a Writ of Entry againſt Co- 

niuſee, and no Uſe declared of hy Fine, 


_ yet a good * der 


' T?ABUL'A 
Statitte of "Frauds extends to Truſts, not to 
Uſes. 
Recovery without a Teriant to the Pre- 
© cipe, where Party has a Fee. , 
"Tenant to the Precip? may be made 
Fine, Releaſe, Feoffment, 52 ain and Sale 
inrolled, and though good before Inrol- 
ment, it is ſafeſt to yi. 1 it before the Re- 
- covery ſuffered. | 
If Tenant to the Precipe appear to be made 
Releaſe dated after the Return of the 
rit, it is ill, Termor made Tenant to 
the Precipe, extinguiſhes not his Term. 
udges intend a Tenant to a Precipe or 
Surrender, where . of ten Years 
Standing, 
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CAP.U T I. 4.4%. 
THO may buffer a Common Recovery. 
| Infants, cannot: Whereof the Privi- 
: = Infants have by Law. 
I an 1 ſuffers a Recovery, either in per- 
ſon or Nena. it is erroneous, but 


by Guardian Privy Seal it is good. 
Concerning the Bibber of Coverture. Of 


the antient Form of Examination of a Feme 
. in a Recovery. 


-. TABULA 

Common Recovery by a Feme Covert, bars 

her Dower. | . 
Lands given to Huſband and Wife, and the 
Heirs of the Body of the Huſband, he 

. erg a Præcipe againſt Grantee, the Huſ- 

| vouched, and vouches over, bars 
=> Entail, not- the Wife : But if Lands 

are given to Huſband and Wife, and the 

Heirs of their Bodies, he diſcontinues and 
comes in as Vouchee, no Bar; ſo if Lands 

given to Huſband and Wife, and the Heirs 

of the Body of the Huſband, and Pracipe 
againſt him alone, 

Lands given to Huſband and Wife, and the 
| Heirs of their Bodies, Præcipe againſt them, 
and they vouch Common Vouchee, govd ; 
oþ if je? Huſband and Wife, and Heirs of 

of the Wife ; but if it be to Huſ- 
i for Life, Remainder to Wife in Tail, 
Ther? ipe againſt both ill. 

Huſband and Wife "Tenants in Special Tail 
before Marriage, Remainder to Huſband: in 
Tail Male, Remainder to J. S. in Fee, 
Baron grants, a Precipe againſt Grantee, 
who vouches Baron; 1 doubted if barred 
for a Moiety. 

Concerning Recoveries by Ideots and Mad- 
men. 

An Office finding one an Ideot a Nativitate, 

- who had before * a Fine, ſet aſide. 

Tenant 


TABUL'A 
Tenant in Tail -attainted, diſabled to ſuffet 


a Recovery. 

Alien, where his Recovery" bits the Etat 
Tai and where not.. 
The King cannot ſuffer a Genn Recovery. 
Women ointrefles diſableg to ſuffer Reco- 
_ veries by Stat. II H. Ri Ft Io 
1 to the Uſe of a Man and his Wife, 


5 and the Heirs of their Bodies, Man dies 


hab ing Iſſne B. Feme is diſfeiſed;” B. ve 
Tales to Diſfeiſor with Warranty, and has 
Ius and. dies Diſſeiſor ſu rs a Com- 
mon N and vouclies F eme 3 his | 
bars not C. 
A Man ſeiſed in Ne marties uti Ie A 
2 his Wife dies, he marries again, and 
ſettles his Eſtate on himſelf, his Wife, and 
the Heirs of their Bodies; and dies; Mo- 
: 155 and Son ors in Recovery, bars the 
| eir. q 3 
Lands: ſettled: on Banda and Feme ins Tet 
Baron dies, leaving a Daughter; Feme enſeint 
with a Son, Recovery by Wife and Daugh- 
ter bars not the after born Son. 
If a Man ſettles Lands with his Daughter in 
Tail, in Conſideration of Money paid by 
"the Huſband; it is out of the 58 a 
the Land be ſold by Baron and Feme, oe 
Ann e and 1 Saad 
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1 T A BU L * 1 
Lands limited to a Man for Life, Remainder 1 


to his Wife in Tail, Remainder to a Stran· 8 

ID Fee, out of this A&c---7: :: 

and Ve join, they may: bar the 

- Iſſue. 1 1 3 L 4 177 | 

1255 ſeiſed june I they. levy a Fine, and 
Lands rendred to them in Special Tail, he 
dies, ſhe may by Fine bar tlie Iſſue. 

If Land move "From Dy: Anceſtor of Baron, 

within the Act,. 


By this Statute Recoveries by Tenant for Life gas 228.8. 


void. ö c. 31. 
Recovery at Common Law by . Tenant: for 
_ Life, bars him in 1 becauſe the 
cube Eſtate and nen but one 


Remainder veſted in | the King cannot: be diſ- Stat. 3 „ 
continued or pulled out of the King by #8. < 20. | 
Common Recovery; and ſuch Remainder vv} 7 
cannot be diveſted 4 Act of Party, but 2 
by Ack in Law. Zis. . N = 
If the K ng's Anceſtor, not being King, makes f 9 
- Gift in n Tail this is out of AS. ſo if 
Subject created an Eſtate Tail, and Revers 
ſion is granted to the King, If Tenant fn 
In the Gift of ' the King, make a 
Gift in as the ond Domes: not — 
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AB ULI. 
If the King grant an Eſtate Tail and referve 
the Lesen. and after he che Re- 5 
verſion, and bars all. 7 
| White the Reverſion is granted to the 
for Life or Years, it may be barred; 
| wherever Reverſion is ſevered from the 
Crown, and Privity gone 
is Donor, and ſome little Alte. 


Where King 
ration is made in the Entail by a private Act 
of Parliament, yet if Rev continues 


in the King, it cannot be barred. 
Fe the King procure Subject to intail fins 
on his Servant, and it appears on Record, 

'% 13 Within the Act. . 

ho Tenant in Tail muſt 40 or luer, and 
bare Permiſſion not Within the AR, ſo 
Nonclaim on 4 Fine. : 
Stat. 14 Bibs Hinders all Tenants for Life, in Poſſeſſion 
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Carvr . e 1 


yr what Things a Common Recovery 


be ſuffered, and what not. 
Reputed 1 fog paſſeth Lands within a Liber- 


and a Place enn. 
Tt, ot 


TABULA 


of a Rent, Penſion, c. 
If a Man have a Moiety or third Part of Lands, 
and ſuffer. a Recovery of all, the Monty & 
- third Part paſſes. 
How A Recovery is to be ſuffered of Copp- 
hold Eſtates. © 0 
Recovery of Lands in Aden Damoſne, "5 
Recovery of a Truſt Eſtate good, without 
"YR to ths ine 
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CAPUT v. mee 


HE Differences between a Common 
Recovery n lh and een 
n be with ſingle V is 
a, Recov oucher, it 
” © gpod Bar of the Kile.the Tawnitin | 
Tail was poſſeſſed of, but no otherwiſe; 
but if comes in as Voucher, bars all E- 
- Rates he ever had. 
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THAT. is ä by «Chen Yeo: 


Neto np A 
ſtate Tail; and lets i in 

_ Tenant 3 in in Talks Incumbrances. A - /2/. 

in Dower, or ee who. _ 

| Na: a Recovery, barted. 

Tenant for Lig. Reminder in Tail, * in 
Remainder leaſes to commence after the 
Death of Tenant for Life, and after Te- 
nant for Life and Remainder-Man ſuffer a 
Recovery, the Leaſe is good. 

If Tenant in Tail grant a Rant or Look, 
Recovery; makes theſe good. 

Common Recovery bars: contingent Remain- 

ders. | 
irs not executory. perm or ſpringing 
Pruſts. ia . att In 16; 
Where: there is no Eſtate I ail executed, Re- 
..covery bars not. if 

Bags not a Poſſibility or x contingent Execu- 
tory Eſtate. 

If one has an Eſtate for Life, with Power. to 
make- a Jointure ; aliter of 2 collateral 
Power to make Eſtates. | 

in Tail determinable on the Donees, 
ing 100 l. Remainder to B. in Tail, 
Tenant in Tail before Day of Payment ſuf⸗ 
ſers a all barred. Term 


gh - THEU ER” 


Term ſubſequent to an Eſtate Tail, as to riſe, 

on Failure of Iſſue Male barrable ; aliter if 
recedent Gift in Tail, rendring a Rent, the 

hw not barred by a Common Recovery; 
but if Condition to re-enter, that barred. © 

If Iſſue in Tail comes in by Title Para- 

mount, Recovery bars not. 1.7 


A Man feiſed Jure Lx for Life; Ravnaitider 


in Tail to B. Remainder to C. Baron bar- 
gains and ſells, and Pracipe againſt; Bar- 
gainee, who vouches B. this bars che En- 
tail and C alſo. 
Lands limited to B. and bis Hein as long 48 
ſuch a Tree ſtands, barrable by Recovery, 
if Tenant. in Tail levies a Fins with Pro- 
clamations, though Entail extinct, ſubſe- 
quent Recovery good. 
Bars a Remainder not in 0: ſo contingent | 
Remainders. 
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*CAPUT VII. . 


0 Vouching and Recovery in Value. 


Concerning Vouchers at Common Law, 
and Counterplea thereof. 
Where one may vouch himſelf. - 
Concerning "Vouchers and Counterpes in 
Oy Actions. 
I | Con- 
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and the ws « Reco- 
the Common Recovery. 
xecution returned, 
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© YTABUL'A WM 
Who may Flfify upon Stat. 25 H. 8. c.15. 

8 
fallify'd, and how. 


1 , 


may be 
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F Errors in Common Recoveries; nl 


in what Ca 


may be amended. 


| Several Caſes where Court has 
mon Recoveries and Fines, or helped them 
by a liberal Conſtruction. 
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